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PRE FA CI 


OR adyancing Law to a vigorous maturity, no means ap- 
L pear more effectual than reaſonings upon general ſubjects, 
ſtruck out in the zeal of pleading, inflamed by the ſpirit of inte- 
reſt. This conſideration will always make compilations of the 
preſent kind acceptable, provided a judicious ſelection be made; 
for, to collect all caſes indiſcriminately that come before a 
Court, would have no better effect than to bury a ſmall quanti- 
ty of grain in endleſs heaps of chaff, The Compiler pretends 
not to vouch for himſelf ; but he has empowered the Editor to 
ſay, that he has been attentive to admit no caſe but what, being 
reſolvable into ſome principle, may ſerve as a rule for caſes of the 
ſame kind. To peſter the world with circumſtantiate caſes that 
admit not any preciſe or ſingle ratio decidendi, is a heavy tax. 
It is indeed, ſtrictly ſpeaking, a voluntary tax, becauſe no perſon 5 
IS bound to purchaſe: but it cuts deep, however, upon a man's 
time, as well as his money; becauſe curioſity and proſpect of 
benefit will induce every one, not only to purchaſe, but to waſte 
time in the peruſal. = „ 


Ox word more, to inform the public, that this compilation 
is the performance of an Adv ocate, who having been employed 
in every one of the caſes contained in the collection, had the 
faireſt opportunity to be well informed of the res gefla. To 
vouch the accuracy of the facts, the ſeſſion papers are appealed 
to, which, bound up in two volumes, are depoſited in the Ad vo- 
cates Library. And as to the arguments, which were borrowed 
from the bench not leſs frequently than from the bar, every 
reader will judge for himſelf, whether they be property adapted : 


i the facts ſtated. 
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OF THE 
Names of the Purxsvtrs and DEFENDERS. 


A. 
Nderſon contra Begbie, page 65. 
Anderſon (John) contra Shoemakers of Kasbah 239. 


Auchinbeeck (creditors of) contra Campbell of Ballerno, Foy 
Auchteriony (creditors of) competing, II. 


B. 

Aird (Sir John) contra creditors of Mr Hugh Murray, 77 ont 78. 

Baron (Robert) contra the Crown, 244. | 
| Begg (Chriſtian) contra James Arnot, 32. 
Bell of Blackwood-houſe contra John Garthſhore, merchant i in Glaſgow, 898 
Bell (executors of George) contra Maſon of Clerklees, 188. 
Bell of Whiteſtonhill contra Carruthers of Dormont, 203. 
Blair contra Balfour of Dunboig, 108. _ 
Boyd (Lord) contra King's Advocate, 227. 
Broughton (creditors of) contra Gordon, 23. 
Brown of Glaſswell contra Fletcher, 24. 


c. 
Airns (Elizabeth) contra creditors of Garroch, 57. 
Caithneſs (Earl of ) contra Sinclair of Ulbſter, 199. 


Campbell contra Drummond, 1. 


Campbell (William) contra his ſiſter and her huſband Mr M. Millan 25. 
Campbell (William) contra his ſiſter, Sc. 26. 


5x Campbell (Captain Charles) contra repreſentatives of his brother Arch. 39. 


Carmichael (next of kin of Robert) contra next of kin of Jas. Carmichael, 101. 
Caſtle-Somerville (creditors of) contra Mr John Lookup, oh 

Cathcart (Elias) co.tra William Henderſon, 1 135. 

Caves contra Spence, 5. = 

Cochran of Bridgehouſe contra repreſentatives of Colonel Vanſe, 70. 
Cockburn (Sir Alexander) contra creditors of Langtown, 127. 

Colt (Doctor Oliver) contra Barbara Angus, 206. 

Craig (executors of Captain) contra his reli, 170. 


Crawford TOP betwixt Hew, clerk to the e and the New— 
bank 


Craw Gd contra Mitchell, 68. 

Creichen (competition creditors of) 4 3. 

Crichen (creditors of) cn. % Charles V' Dougal, 98. 
Cuming contra Walker, 38. 


b = Cuming, 
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Cuming contra Abercromby, page 46. 
Currie contra Crawford, 104. 

D. 
TY Arnlcy {Earl of ) contra Campbell of Shawſield, 27. 
D Dickie (Agnes) contra Thomlon, Cc. 76. 
Dickie (Agnes) contra Thomton and Lang, 77. 
Drummond contra Grahame, 74. 
Dunbar (James) contra creditors of Grangebill, I15. 
Dundas contra M Leod, 75. 
Dunſe (feuars of) contra Hay of Drummelzier, 6. 


Dunſe (overſcers of the poor of pariſh ot ) contra the heritors of the pariſh 
of Edrom, 182. 


I. 


Lliots contra Lithgow, 119. 
Elliot (William) contra Duke of Buccleugh, 1 1-35; 
Ek Alem (miniſter of) contra Scott, 47. 


F. 
Lairlie of Fairlie contra Earl of Eglinton, 79. 
F Fairlie (Margaret) contra Earl of Rothes, 282. 
Ferguſon (Sir James of Kilkerran) contra Benjamin P; aterſon, 175. 
Finlays contra executors of Agnes Calder, 125. 
Forbes and others contra the Earl of Kintore _ others, 145. 
Fullarton (Samuel) contra creditors of Carleton, 259. 
| GG, Te 
All (Agnes) contra magiſtrates of Forfar, 146. 
Gall (Agnes) contra magiſtrates of Forfar, 147. 
Garroch (creditors of) contra Elizabeth Cairns, 48. 
_ Glendinning (creditors of) contra Montgomery of Magbiehill, 102. 
Gordon (Sir Robert) contra Dunbar of Newtown, 82. 
Gordon ( Alexander of Ardoch) contra Will. On: of Little Torbol, 151. 
Gordon (Duke of) contra the Crow 2 22 : 
Grant (Charles) cortra John Grant, 1c 


Grant (Sir Archibald) contra Robert Gent of Lan. Oc. 167. 
Grove e contra Jchn Gordon, _ 29. 


All Sir Joby of Dunglafs) contra William Niſbet of Dirleton, 149. 


Home-Campbell (Alexander) ſupplicant, 72. 


Hopeton (Earl of ) and others, creditors of James Johnſton, contra Niſhct 
of Dirleton and Alexander Innes, 241. 


Houſton (Lady) contra Sir George Dunbar and Sir William Nicolſon, 8 5. 
Humbie (heritors of) contra Kirk- leſion, <9, 
. 


Ack contra Halyburton; 62. 
Johnſton 9 contra Home of Ian derben, 246. 


| 
| 
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Provan (Mary) contra Calder of Reidford, 46. 


LIST of the NAMES of the Pursurrs and Drrzxpzks. vii 


K. 


ER (Mrs Jean) contra William Robertſon, page 44. 
Kellhead (Lady) contra John Wallace, Fc. 165. 

Kilwinning (miniſter of) contra Glaſgow of Nethermains, 108. 

Kincardine (frecholders of) contra Thomas Burnet, 116. 

King (Murdoch) ſupplicant, 53. 

Kinloch (Lady) contra George Dempſter, 23 3. 

Kirkconnell (creditors of ) competing, 24. 


L. 


Aing contra Nicol, 31. 
Landales (Anne and Margaret) contra r Landale, 97 
Landales (Anne and Margaret) contra Thomas Landale, 279. 
Lanerk (Maſons of the lodge of) contra Hamilton, Cc. 4. 
Leith (James, Eſq;) contra Lord Banff, 37. 
Leſlie (John) contra Robert Cleuch, 84. 


Loeſlie (Count) contra Lady Forbes, 201. 


Leſſendrum (younger children of) contra the heir, 178. 
Lindſay, Sc. contra Robert Drummond, 84. 
Linning (Elizabeth) contra Alexander Hamilton, 178. 


Londonderry (executors of the Earl of) contra Earl of Stair, - 3. 
Loudon (Earls of * and . contra Lord _ 11. 


1 


Alloch (David) contra the wife and children of F ulton, 266. 
Midwinter codes and other Bookſellers in London) contra Gavin | 
Hamilton, &c. 154. 


Mirrie (Elizabeth) contra Pollock, * 


Mirrie (Elizabeth) contra Sir Robert Pollock, 110. 


Mitchel (James) contra Mitchel of Blairgorts, 21. 
Mitchel (creditors of) contra Warden, 42. 


Muir of Caldwall contra heritors of the pariſh of 88 117. 
Muir of Caldwall contra heritors of the pariſh of Dunlop, 1 18. 


Murray (Anne) contra creditors of Pilmure, 13. 


Murray (creditors of Mr Hugh) contra Andrew Chalmer, 82. | 
Murray (creditors of Mr Hugh) contra his daughter, 111. 


| . 
IEilſon contra Rae, ; 59. 


Newlands (Barbars) contra Alexander Newlands, 32. 


| ON 
Aterſon (Janet) contra Agnes Sience 114. 


Peace (Sir Robert Pringle and other Juſtices of) contra the Earl of 
Home, and other Juſtices, 36. 


Ramſay 
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R. 


J Amſay contra Hogg, page 79. 

1 Robert ſon contra Mrs Jean Ker, 60. 
Roſeberry {Earl of, and his creditors) contra Ladies Margaret and Dorothe: 

Primroſes, 123. 
Roxburgh (Duke of) contra Scott of Horſlichill, « 
Roxburgh (Duke of) contra Scott of Galla, 223. 
Rutherglen (burgefles of) contra the magiſtrates, 126. 
8. 

| Elkirk (John Lang and other burgeſſes of) contra the magiſtrates, 187. 

Seſſion (principal Clerks of) contra Extractors, 35. | 
Sherift-clerks contra Commiſſaries, 210. and 220. 
Sinclair (Dame Sidney) contra Sir William Dalry __ 94. 
Somervel contra Geddie, 37. 
Somervel (Mrs Iſabel) contra rde of Mr Hugh Marra, £9. 
Somervel (Elizabeth) contra George Bell, 257. 
Stewart (Mrs Mary) and her huſband contra Alexander Lord Lindores, 2 20 . 
Straiton (Tutors of) contra William Gray, 68. 
Strang (James) contra Katharine Craig, 139. 


Sutherland James) W heir of Kinminity, contra his father* Q creditors, | 
172. : | 


| | 1 ON 

122 (William) contra Lord Braco, 142. 

Tudhope (Robert) contra Thomas Turnbull, 162, 
Turnbull (George of Houndwood) contra Sir John Newart of Allanbank, | 

and Mr Archibald Inglis, advocate, 260. 
. 

Allace (Thomas) contra Campbell of Invereſragan, 3 

Wick (James Anderſon and other burgeſſes of) conra magiſtrates, 


192. 
IIT* 1 


Wilſon © lanon) contra children of w illiam Purdie, 8 88. 
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OF THE 
COURT of SESSION, 
From 1730 to 1752. 
„ OT | . - February 1730. 
CAMPBELL contra DRUMMOND. 


COMPETITION. 


7 HE eſtate of Tofts being fold at a public auction, and the 

1 1 decreet of ranking remitted to an accountant, to make out 
a ſcheme for dividing the price among the b 3 an 
bhbjection was ſtarted againſt the ſcheme, to underſtand 
3 the following facts muſt be premiſed: 1mo, Suſanna Belſhes had 
an inhibition in the 1672, and an adjudication i in the 1685, both 
upon the ſame debt. 2do, Kippenroſs had an inhibition in the 167 - 
and upon the ſame debt, an heritable bond of corroboration anno 
1679, with ſaſine upon it; which heritable bond conſequently was 
ſtruck at by the inhibition of Suſanna Belſhes, 3tio, A number of 
annualrenters, ſome prior, ſome poſterior to that of Kippenroſs, but all 
of them ſtruck at by his inhibition. q4to, A number of adjudgers 
in the 1685; coming in part paſſu with the adjudication of Suſanna _ 

Beljhes, ſtruck at by neither of the inhibitions. To reduce this caſe to 
its ſimpleſt terms with reſpect to Kippenroſs, the operation of his in- 
hibition was firſt conſidered ; which ſtriking againſt the annual- 
renters, made his caſe the ſame as if theſe annualrenters were not in 
the field; and the inhibition itſelf was alſo laid aſide, it having 1 in 
this manner got its full effect. The caſe being reduced to its ſim- 
pleſt terms, the ranking as to Kippenroſs comes out thus. Kippenroſs's 
infeftment of annualrent obtains the firſt place. And in the ſecond 

place, come the adjudgers, one of them, viz. Suſanna Belſhes, has an 
inhibition that ſtrikes againſt the infeftment of annualrent. 

The queſtion is, In what proportions is the price to be divided 
among thele creditors? The annualrenter, in the firſt place, draws 
his whole ſum; and the inhibiter draws from him, whatever ſhe 
could draw were he not in the field. So far the matter is clear. 
But can the annualrenter recur againſt the adjudgers, for any ſhare 


of what is thus drawn from him by che inhibition? The ſcheme 


tays, no; the objector ſays, yes. 
A I 
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In order to reſolve this intricate queſtion, it muſt be premiſed, 
that an inhibition is not a real right, but merely a perſonal prohibi- 
tion directed againſt the debtor and againſt the lieges, forbidding 
them to concur in any deed prejudicial to the inhibiter; and that 
conſequently, it affords only a perional challenge, which does not 
alter or diſturb the real preferences. 

The nature of an inhibition being thus aſcertained, the firſt 
thing to be examined with relation to the preſent queſtion, is, what 
effect an inhibition ought to have in a ranking. Suppoſe three an- 
nualrenters, A, B, C, following one another in the order of time, 
and ranked accordingly : C, the laſt annualrenter, has an inhibition 
ſtriking againſt A the firſt annualrenter : the eſtate is L. 800, and 
the ſum in each of the annualrent-rights L. 400. Upon this ſuppoſi- 
tion, A the firſt annualrenter is ranked primo loco, and draws his 
whole ſum, viz. L. 400; which being an extinction of his annual- | 
rent-right by payment, diſburdens the eſtate ſo far. B, the ſecond 
annualrenter, draws all that remains, being other L. 400. And 
thus C, in quality of annualrenter, is cut out, and draws nothing, 
But then, when we conſider the perſonal claims or objections that 
one creditor may have againſt another, we find that C, having an 
inhibition againſt A, muſt draw from him, by verforal action or 
claim, whatever he would have drawn by virtue of his annualrent- 
right had A never exiſted, which is no leſs than his whole L. 400. 
And accordingly, the ultimate diviſion comes out as follows: B gets 
L. 400, C 400, and A nothing. With reſpec to this ſuppoſed caſe, 
the objector muſt ſay, that A, to make up what was drawn from him 
by the inhibiter, is intitled to recur againſt B; which lands in gi- 
ving C 400, A 400, and B nothing. And he comes at this concluſion, 
by conceiving that C, by virtue of his inhibition, muſt be ranked in 
the firſt place, A in the ſecond place, and B in the laſt place. But 
this obviouſly is fallacious; for firſt an inhibition, as ſaid above, 
gives no preference, affording only a perſonal challenge or ground 
of reduction; and next, let A and C adjuſt their preferences as they 
beſt can, B, the en annualrenter, againſt whom the inhibition 
ſtrikes not, muſt in all events poſſeſs the ſecond place. For to cut 

out B, according to the objection, is to give an extreme abſurd o- 
peration to an inhibition: it is made to exclude B, though it has no 
_ cauſe of reduction againſt him; and it is made to ſave A, though i it 

is againſt A that it ſtrikes. 5 
here is another caſe which tends to illuftrate this ſubjeR. A 
liferentrix who has the preferable right upon the eſtate, conſents to 
the preterence of a creditor, which wives are frequently enticed to 
do: another creditor has an infeftment of annualrent interjected 
betwixt the liferent-right and the right conſented to. The conſent 

| here cannot diſturb the real preferences: the liferentrix muſt be 
ranked primo loco; the other creditor /ecundo loco, and the creditor 
conſented to ultimo loco; and in that order they muſt draw their 
reſpective proportions, and the eſtate of conioquence be diſburden- 
ed, 
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ed. The creditor ranked in the laſt place muſt indeed, by virtue 
of the conſent, draw from the liferentrix whatever he would have 
drawn, had the liferentrix not been in the field. But this can never 
intitle the liferentrix to recur againſt the annualrenter, ranked in 
the ſecond place: as to him, the conſent is res inter altos, which can 
neither hurt him or do him ſervice. | 

Upon the foreſaid doctrine, are built the following practical rules, 
which, from the time of Lord Stair who ſettled them, have been 
obſerved i in all rankings. The real rights are firſt ranked in their 
order; and after their ſums are allocated to them out of the price, 
the eſtate is of courſe diſburdened of them. Next, are conſidered 

the partial challenges or reaſons of reduction, that any of the credi- 

tors may have againſt others, As to ſuch, the rule is, that when a 
_ preferable creditor draws his payment out of the price, he, with re- 
ſpect to the other real creditors, is conſidered as out of the field; and 
Whatever perſonal challenge may be competent againſt him by any 
particular creditor, they, the other real creditors, are by no means 
concerned. See Stair, Book 4. tit. 35. F 29, 

To apply this train of reaſoning to the caſe in „ Viz. 
an annualrenter and two poſterior adjudgers, one of which has an 
inhibition ſtriking againſt the annualrenter ; Lord Starr, in the place 
above cited, has well fixed, that the annualrent-right muſt be ranked 
firſt, and the adjudications in the ſecond place pari paſſu. Then he 
_ conſiders the effect of the inhibiter's perſonal claim againſt the an- 
nualrenter ; but allows not the annualrenter to recur. againſt the 
other adjudger for what was drawn from him by the inhibiter. The 
_ objector, on the contrary, would have the inhibiting adjudger to be 
ranked primo loco, in place of the annualrenter, becauſe the inhibi- 

tion ſtrikes againſt him: he would have the annualrenter, beat out 
of his own place, to take up the place of the other adjudger, 1 8 
him to be ranked ultimo loco. 
Jo ſum up all; when Kippenroſs pleads upon his inhibition, its full 

effect is given to 1 by ſtriking out of the ranking all the poſterior 
infeftments of annualrent : when he pleads upon his infeftment, he 
1s ranked for his whole ſum ; and when this ſum is ſet apart for him, ü 

the eſtate is of courſe Jifbnirdened of the incumbrance. There is 
indeed a perſonal claim againſt him by virtue of an inhibition, which 

takes from him ſome ſhare of his draught. But this inhibition mi- 

litates againſt Kippenroſs ſolely, not againſt the poſterior ad judgers: 
they cannot be in a better or worſe condition than if that inhibition 
were not in the field. 

« Found, that Kippenrofs' « infeftment, being once ranked 0 as to 

« draw his ſhare in competition with the other real creditors, 
© he cannot recur againſt the poſterior real creditors for any 


- part of what is drawn from him by S/anna Belſhes her inhi- 
«  Dition."*- - 


In a reclaiming petition, the objeQor endeayoured to 801 his 
e 5 


| 
| 
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argument into another ſhape. He pleaded according to the rule laid 
down by Lord Stair, B. 4. tit. 35. $ 28, © That the adjudgers are to 
« be accounted as joint proprietors, and the infeftments of -annual- 
« rent as ſervitudes on the property.“ Whence he drew this in- 
ference, That as it is the privilege of an annualrenter to affect any 
part of the ground i /olidum, Kippenroſs is intitled to draw his whole 


tum out of the part occupied by the adjudger who has not an inhi- 


bition ; nay, muſt do fo, becauſe he is barred from attacking the 
inhibiting adjudger. But the anſwer was obvious, 1mo, That this 
argument proceeds upon a fallacy, as if each adjudger poſſeſſed a 
ſeparate tenement, and as it the ammalrent were a burden upon 
both tenements 3 whereas, there is but one ſubject, v2. the eſtate of 
7%, over the whole of which, each adjudger has a right pro indiviſo. 
This ſhows the emptinels of the objector's argument; for there can 
be no partition of the land, or of the price, betwixt the two ad- 
judgers, till the burdens that affect the joint property, and in par- 


_ ticular the annualrent-right, be diſcharged, leaving the remainder 


clear to be divided equally betwixt the adjudgers. 2do, Eo the 
objector's rule were to take place, viz. firſt to divide the common 


| ſubject betwixt the two adjudgers as joint proprietors ; the next thing 
to be done, would be to divide the common burdens alſo; by which 


means no more but the one half of the annualrent-right would fall 
upon the ſimple adjudger. *Tis true, the annualrenter might not- 


withſtanding draw his whole ſum from the ſimple adjudger; but 


then, this adjudger would, without controverſy, be intitled to reco- 
ver from the co-adjudger the half of the ſaid ſum, for which he, the 


co-adjudger, was ultimately liable. And this comes to the fame with 


what is determined by the Court. 
«© The bill was refuſed without anſwers.” | 


Neo II. Itch June 1730. 


Masoxs of the Lodge of Laner}, contra H AMILTON, Oc. 


SOCTETY; 


0 * act of the maſon-· lodge of Lanert, © all members are diſ- 


| © charged to receive, or be witneſs to the receiving or paſſing 


any maſon within ten miles of the burgh of Lanerh, except the 


* benefit come to the lodge, under the penalty of ten pound.” 
Upon this act, proceſs was brought againſt ſome of the members, to 
account for the ſums they had received by apprentices and other- 
ways, the benefit of which ought to have accrued to the lodge, and 
concluding L. 10 Scots of penalty for the contravention of the ſaid 
act toties quoties, The defence was, that this is an unlawful focicty, 
and therefore cannot have thc protection of the law; that the deſign 
of the ſocicty is evidently to enhance the buſineſs of the country, 
by reſtraining any perſon to paſs maſon, unleſs he pay ſuch fums 
: 


LO 
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to the lodge as the ſociety thought fit to exact; which is contrary 
to the policy of the nation, diſallowing of all ſocieties, unleſs by 
particular grants or ſeals of cauſe. To this purpoſe, was cited act 
anno 610, Geo. Reg. intitled, © An act for ſecuring better powers and 
« privileges, c.“ which ſtatutes, © That the acting or preſuming 
to act as a body corporate, without legal authority, ſhall be deem- 
ed a public nuiſance, and be illegal and void.“ | 
Alt was found that the — had not perſonam Handi, and could 

” not we.” 


„ . July 1731. 
EL12aBETH Mine contra POLLOCKS. | 
A | I M E N . 


T* a ce Glens, the huſband obliged himſelf to lay our 
the tocher, with another ſum of his own, upon good ſecurity, to 
| himſelf and ſpouſe in conjunQ-fee and liferent, and to the heirs or 
bairns of the marriage in fee. Of this marriage there were three 
children, who all died without making up any title to their father's 
effects, whereby the ſucceſſion opened to his other next of kin. The 
relic, who, after her huſband's deceaſe, was confirmed executrix to 

him, married a ſecond time, and, after the death of her children, 
; brought an action againſt the next of kin, for cognoſcing the claims 
of debt to which ſhe was intitled upon her huſband's executry ; 
particularly for the ſums beſtowed by her, out of the ſaid funds, 
upon the education of her children, and upon their ſickneſs and bu- 
rials. Againſt this article, it was objected by the next of kin, that 
the whole effects left by the huſband, were no more than ſufficient 
to anſwer the purſuer's annuity ; therefore the aliment of her in- 
fant-children was a proper burden upon herſelf, as being their 
mother, and liferentrix of their whole eſtate, which is provided by 


act of parliament i in caſe of ward-minors, and extended by practice 
and analogy to other fiars. 


It was anſwered, That the caſe of wank uaincr 3 18 fagaler ; ; and 
though this ſtatute is by analogy extended to fiars of land, even this 
extenſion ſeems to be invita Juriſprudentia. Sir George Mackenzie 
complains heavily of it, becauſe it muſt have been a caſe in the eye 
of the legiſlature ex propoſe 4% omitted, and adds, “ as there is not 
the ſame parity of reaſon, ſo indeed it is contrary to the faith of 
the marriage- contract.” However this be, the law has been ex- 
tended no further than to fiars of land- eſtates, who are great fa- 
vourites in our law; the preſerving of antient families being of great 
importance with us. Here the practice ſtops, and there is neither 
authority nor reaſon for extending it to fiars in moveable ſums. 
Add, that a liferentrix of land is only obliged to aliment the 
heir; but, in ſums of money, the bairns are generally made heirs, 
as happens to be the preſent caſe; fo that ſhe would have the 


B | 5 burden 
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burden of the whole family upon her proviſion; which is un— 
reaſonable. | 
« The Lords found the aliment of the children, their funeral 
« expence, and other expences beſtowed upon them, may be 
« ſtated by the purſuer, to affect the fee of the ſubjects provided 
to the children, if there be not ſufficiency « of Fares otherways 
* to pay the ſame.“ 


MELT» 80 — "oO November 1732. 


Fab ans of Dunſe contra Har of Drummelzier. 
8 E R ä D E. 


HE village of Dunſe, belonging in property to Hume of Aiton, 
was, by a charter from the crown, erected into a tree burgh of 
barony, © with power to the inhabitants to buy and tell, to have 
“ markets and public fairs, to have burgeſſes who ſhould chuſe their 
* own bailies and other officers. With power to the ſaid bur- 
« ceſſes and inhabitants, to have and hold the faid town of Dunſe, 
with its pertinents, for ever in a true and free burgh of barony, 
with privileges, &c.” By a ſecond charter, the town of Dunſe 


is again © erected into a free burgh of barony in favour of Sir 


Patrick Hume of Aiton, with all and ſundry lands, cottages, tene- 
ments, houſes, yards, tofts, crofts, acres belonging to the ſame, 
with every other of its pertinents ; with power to the inhabitants 
“ and free burgeſſes of the fame, received and admitted by Sir 


_« Patrick Hume of Aiton, and his forefaids, to fell and buy, tc. ; with 


power to the ſaid Sir Patrick to name bailies and other officers, 
and of having a public market and yearly fair, and of gathering 
the cuſtoms and duties of the fame, he always applying them to 
the common good of the burgh ; and with power to him to admit 


„ baxters, butchers; c.“ 


In a declarator of ſervitude of common paſturage 1 upon the com- 
monty of Dunſe, at the inſtance of the burgeſſes and inhabitants of 
the town, as an incorporated body, againſt Alexander Hay of Drum- 


mnelzier, now Proprietor of the fame; a proof was admitted before 
anſwer; and it came out, that they had been in poſſeſlion of the ſer- 


vitude paſt memory of man, by keeping a common town-herd, and 


paſturing their horſe, nolt, and ſheep, promitcuoully over the com- 


monty. When the proof came to be advited, the queſtion occurred, 


whether a burgh of barony, gua ſuch, can acquire a ſervitude of paſtu- 


rage by preſcription? Several objections and anſwers were made; 
to clear which two things were premiſed. 1mo, What is the truc 
nature of a burgh of barony. 2d, What legal foundation there can 


Xo be for ſuch a ſervitude. 


With reſpect to the ſirſt, burgage! 15 4 ſpecies of feudal holding, 
well known in our law; the burgh is the ſubject or fee held ; the in- 


corporate 
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corporate body of burgeſſes and inhabitants, hold it of a ſuperior: 
where the king is ſuperior, it is a burgh royal: where a ſubject is 
ſuperior, it is a burgh of barony. The incorporation then, or po- 
litic body, is the v which holds the burgh is the ſubject held; 
and, in this caſe, it is held of Drummelzier who is ſuperior, who again 
holds of the crown. And here lies the difference betwixt a barony 
and a burgh; a barony is a feudal ſubject held directly and immedi. 
ately by the baron as the vaſlal: a burgh is a complex term, com- 
prehending the body politic of the inhabitants, and the burgh pro- 
perly ſo called: the body politic is the vaſſal who holds: the burgh 
properly ſo called is the ſubject held, and the baron is no other than 
over-lord, or ſuperior, of the politic body. | 
As to the ſecond point, the poſſeſſion was nec vi, nec clam, nec c pre- 
cario, which by the principles of the Roman law, and of ours, makes 
preſcription in caſes of ſervitude, as preſuming a title by grant or 
otherways, tho? after long poſſeſſion the evidence be loſt. And in 
this a ſervitude of paſturage goes hand in hand with a ſervitude of 
dry multure, and with many other ſervitudes: long poſſeſſion of a 
ſervitude of dry multure preſumes a title, tho' now loſt; as no man 
will pay dry multure voluntarily, In the preſent cats; the imme 
morial poſſeſſion of ſuch a large paſturage will never be interpreted 


voluntatis of the proprietor, but neceſſitatis. In this view, preſcrip- 


tion of a common paſturage ſtands upon the footing of an actual 
grant from the proprietor of the land: and therefore, whatever argu- 
ment can be moved againſt the preſcriptibility of ſuch a right by 
an incorporation, muſt equally conclude, that an incorporation can- 
not acquire ſuch a ſervitude, even by a grant from the proprietor. 
A. title upon long poſſeſſion, is preſumed from circumſtances leſs 
pregnant than thoſe mentioned. It is eſtabliſhed, that a vaſſal cannot 
burden his fee ſo as to prejudice the ſuperior: yet ſervitudes burden- 
ing the fee by preſcription are effectual. Why ? Becauſe of the ſuperi- 
or's conſent, inferred from ſuffering poſſeſſion for forty years with- 
out interruption. Now, if a ſuperior's conſent be preſumed from a 
forty years poſſeſſion of common paſturage upon his vaſlal's proper- 
ty, how much ftronger muſt the preſumption be when the potion 
is upon his own property ? 
It was added for the purſuers, that they have charters of their 
burgh of Dunſe, their property, cum pertinentibus ; which is a ſufficient 


title to acquire even property by preſcription, much more a ſervi- 


tude upon property. 
Now, as to the particular objections in their order. And Imo, It 
was objected, © That the town of Dunſe is erected into a burgh of 
* barony in favour of the baron: the burgh is his property, and 
any ſervitude acquired to the burgh, muſt belong W him, and 
not to the inhabitants to whom the burgh belongs MeL”: 
Anſwer The hurgh incorporated, and united into a feudal ſubject, 
held as ſuch by the inhabitants, muſt be diſtinguiſhed from the par- 
ticular houſes, yards, c. which are the conſtituent parts of the 
burgh, 
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burgh. Theſe particular houſes, yards, Cc. belong to Drunimelzter ; 
but the burgh, gua incorporated ſubject, belongs to, and is held by 


the body-politic ; that is, it belongs to them as far as the uſe and 
| poſſeſſion goes, and fo far only they hold it: for the feudal holding 


is not confined to the property of land, but is extended to burdens 
upon property, witneſs infettments in ſecurity ; and even to jura in- 
corporalia, ſuch as juriſdictions, offices, &c. This being ſo, nothing 
bars the inhabitants of Dunſe to acquire ſuch a ſervitude to their own 


town, as far as their intereſts in the town extends; juſt as a tackſ- 


man may acquire a ſervitude to his poſſeſſion, of which he has the 
benefit white his tack endures, and the proprietor when the tack 1s at 
an end. 

Objeetion IT. A corporation, ſuch as that of Dunſe, erected folety 


for merchandize, manufactures, Cc. cannot acquire property or 
_ ſervitude by preſcription, not being the end for which they were 
_ erected; and an example was given of the New Bank. 


Anſwer 1. A burgh is nomen univerſitatis et dignitatis : it is a feudal 


holding, implying a vaſſal and fee; and therefore the vaſſal may ac- 


quire by conſent or prefcription, as well as any other proprietor. 


Thus it was found, that a burgh is equivalent to a barony, ſo as 
even to acquire ſalmon-fiſhing by preſcription, 26th January 1665, 
| heritors of Don contra town of Aberdeen; 6th December 1678, Brown 
contra town of Kirkcudbright : and this without any title but the 


town's charter, containing a clauſe cum piſcationibus; 3 upon which it 
was found, that ſuch a clauſe granted to an incorporation, or com- 


munity of a burgh, with immemorial poſſeſſion, is ſufficient. 


Anſwer 2. Though Drummelzier, and not the incorporation, were 
the vaſſal according to the ſuppoſition, yet ſuch an incorporation 


may ſtill acquire by conſent or preſcription. By confent it cannot 
be doubted: for colleges, univerſities, hoſpitals, hold property: 


banks, ua ſuch, are proprietors; and even this incorporation of Dunſe 
Holds property, having a common good as above ſet forth: that it 
can acquire by preſcription, can as little be doubted, becauſe pre- 


ſcription reſts ultimately upon conſent. Our countryman, Craig, 
toreſaw no difficulty 1 in this doctrine : In his Treatiſe of Feus, J. 2. 
_ dieg. 8. F 20. treating of common paſturage, he has theſe words : 


« Hzc autem paſcua vel ſunt publica vel privata ; paſcua autem ea 
« ſunt publica, que ſunt alicujus collegii aut univerſitatis ; neque 
% tamen promiſcue omnibus ea permittenda, fed tantum eis qui 
*« ſunt ejuſdem collegii aut univerſitatis.“ *Tis true, that this paſ- 
turage can only be a perſonal, not a real fervimude. But of this 
hereafter. re OO 8 
Objection III. Paſturage is a real ſervitude, which preſuppoſes a 
dominant as well as a ſervient tenement. But, in this caſe, the body- 
politic of the inhabitants of Dunſe hold, qua ſuch, no dominant te- 
nement to ſupport the ſervitude. 
Anſwer 1. The dominant tenement is the burgh.: of Dunſe, erected 
cum 
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cum omnibus et fingulis terris, cotagiis ei tenementis, domibus, edificis, bor- 
tis, toftis, croftis, acris ejuſdem, et ſingulis aliis ſuis pertinen. 

Anſwer 2. What if there were no domumant tenement? If a col- 
lege, or other incorporation, can acquire ſuch a right by conſent, 
they may alſo acquire it by preſcription, as above obſerved. Upon 
this ſuppoſition, indeed, it will only be a perional not a real ſervi- 
tude ; but though a right is not a real ſervitude, it does not follow 
that it can be nothing at all. Perſonal ſervitudes, in all the dit- 
ferent ſhapes that can be contrived, are received, and well known 
in our practice; and the inſtances are without number of their be- 
ing acquired by preſcription. © A claim was ſuſtained, at the in- 
« ſtance of the miniſter of Leith, againſt tome merchants in Edin- 
© burgh, importers of herring, dry fiſh, Sc. at Leith and Newhaven, 
„to pay 20 ſhillings the laſt of herrings, and the twentieth part 
« of killing and ling ; he having proved forty years poſſeſſion of 
« the faid ſervitude; roth February 1666, Miniſter of North-Leith con- 
« tra Merchants in Edinburgh.” © One, who had ſome burrow- 
s acres, refuſing payment of the ſecond miniſter's ſtipend, becauſe 
« he paid his whole teind to the firſt miniſter, was found liable, in 
regard that the heritors of the burrow-acres had been in uſe, 
paſt memory of man, to pay the ſecond miniſter's ſtipend over and 
above the teind paid to the firſt miniſter; 22d July 1668, Boſwwall 
contra Town of Kirkcaldy.” Again, in a proceſs againſt feuars 
holding of a town, concluding againſt them to bear a proportion 
of the private ſtents of the town, © the Court ſuſtained immemorial 
« poſſeſſion as relevant to make them liable in time coming, 
though their charters from the town bore a feu-duty, pro omni 
„ alio onere ; 14th July 1674, Town of Inverneſs contra Feuars of 
4 Drakies.” This caſe, by the bye, is extremely ſimilar to that in 
hand, being a perſonal ſervitude acquired to a community by pre- 
ſcription. Upon the ſame principle, © 40 years poſſeſſion was 
found to give right to a ſheriff to ride a fair, and to exact fo 
much for the ſheriff-gloves, and tor the price of the beſt ſtaig in 
the fair; TIth Fuly 1672, Earl of Callender contra Town of Stirling.” 
Newbyth, roth July 1665, Douglas contra Town of Jedburgb. The 
ſheriff of Inverneſs purſued a declarator, that he had right to three 
days falmon-fiſhing in the water of Ne/s under the bridge, every 
ſummer, as a caſualty of his ſheriffſhip, which was ſuſtained upon 
40 years poſſeſſion ; for, ſince this was but a ſervitude upon fiſhing, 
it was found it might be conſtitute by long poſſeſſion, as ſherift- 
gloves and other caſualties of offices are; 15th December 1679, Ear] 
of Murray contra Town of Inverneſs. Theſe and many more that 
may be given, are all of them examples of perſonal ſervitudes ac- 
_ quired to offices and communities, by preſcription alone. At the 
fame time, they ſerve as an additional anſwer to the ſecond objec- 
tion: here we have communities acquiring ſervitudes by preſcrip- 
tion, though not the end for which they were erected ; and here 
ve have ſervitudes acquired to offices by preſcription, though leſs 

C connected 
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connected with theſe offices, than common paſturage is with ute 
community of a town. 

Ol ſection IV. Suppoting there were no dominant tenement, yet 
this real ſervitude cannot be acquired by preſcription, not being of 
that nature to be ile pr dio, which is the characteriſtic of a rea! 
ſervitude. 

Anſwer 1. Properly ſpeaking, no ſervitude is uſeful to the pradium, 
but to the proprictor of the predium. But more directly, whatever 
may be the notion of the Roman lawyers, from whom this objection 
is borrowed, neither reaſon nor later writers are ſo ſtrict in the defi— 
nition of a real ſervitude. It is enough, if it can be a pertinent or 
acceſſory of the pradium dominans, ſo as, in the main, to make it pre- 
ions, Thirlage, which is a moſt proper ſervitude, is a good ex- 
ample, which makes the mill prætigſius, but 1 in no proper ſenſe can be 
ſaid to be utile predic. 

Anſwer 2. Though the objedtion ſhould be dae to take this 
claim off the footing of a proper real ſervitude, it will {till be a good 
perſonal ſervitude; and, if fo, it muſt be effeQual as long as the 
perſon or community ſubſiſts; and alſo muſt be effectual againſt pur- 
chaſers ; becauſe, though but a perſonal ſervitude, it is however a 
real right. 

Ohjection V. If ſuch a ſervitude be feflained, it will be in explica- 
ble. The extent of real ſervitudes is in proportion to the extent of 
the dominant tenements; but here there is no dominant tenement 
whereby to meaſure the extent of this real ſervitude. 

Anſwer 1. Ffio a ſervitude, upon which there has been poſſeſſion 
paſt memory of man, were aeended with this diſhculty, it will not 
follow that a right ſo well eſtabliſhed muſt be cut down i fotum: 
What elſe upon that ſuppoſition can follow, but that the purſuers 
ſhould be continued in their poſſeſſion as formerly. Crazg, in the 
forementioned place, upon this very queſtion, has the following 
words: „ $1 nihil in paſtura conſtituenda cautum fit, tunc aut 
proportionibus fundorum quibus paſcua coherent exerceri de- 
bent; aut ex uſu et conſuetudine preſcripts's in communibus paſ- 
cuis, paſcendi modus poteſt preſcribi.”” Here he gives his opi- 
non, and a very juſt one, both where there is a dominant tene- 
nent to meaſure the extent of the ſervitude, and where there is no 
dominant tenement ; having his eye upon the caſe mentioned by him 
immediately above, of a common paſturage belonging t to a college or 
univerſity, or ſuch an one as this in diſpute. 

Anſwer 2. This ſervitude 1s by no means 3 at leaſt 
quoad the defender and the neighbouring heritors: the extent of 
the ſervitude 1s fully and diſtinctly aſcertained by the proof. And 
therefore, were there a diviſion of the commonty, by act of parlia- 
ment, the purſuers would be intitled to a ſhare of the commonty, 
in proportion to their extent proved. It is a different queſtion, 
were a diviſion to be inſtituted among the inhabitants themſelves, 
What ſhare ſhould fall to each of them? But in this the defender has 

no 
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no concern. At the {ſame time, it is believed ſuch a queſtion can 

never occur, there being no law extant for dividing the common pro- 

perty or ſervitudes belonging to a burgh or body-politic. 

« Found that the erecting Dunſe into a burgh of barony doth 
„not afford a title to acquire a ſervitude of paſturage by 
« preſcription. In the ſame cauſe it was found, that the in- 

feftment of a houſe, with or without a yard, is a ſufficient 

"TRE 1 preſcribe a ſervitude of paſturage, 24th November 


| cc 1732. 77 


Lay 
Lag 


Ne V. No N 1732. 
Cxxbrrons of AucirrxkLoNY e | 
JUS QUASITUM TERTIO. 


AT CUT ERLONY, before abſconding for debt, made a liſt of his 
bills, which he indorſed blank, and ſent the whole in a letter 

to Spence his father-in-law, bearing, that he had ſent the bills to him 
for the uſe of his creditors. After the bills came into Spence's hand, 
but before any meeting with the creditors, ſeveral of theſe creditors, 
taking the ſtart, laid arreſtments in the hands of the accepters of 
theſe bills. In a competition, the other creditors craved to be pre- 
ferred, as the bills were delivered to Spence, their truſtee, before the 
date of the arreſtments. The arreſters yielded, that a bill indorſed 
blank, delivered to a man for his own behoof, becomes his proper- 
ty; becauſe, by ſuch delivery, he is impowered to fill up the indor- 
ation in his own name. But they contended, that Spence was truſ- 
tee for Auchterlony, not for his creditors ; that the bills remained ſtill 
under the power of Auchterlony, ſince they were not delivered to his 


creditors, or to a truſtee for his creditors ; See J. 14. G ult. de furtis : 


and therefore, that the bills, as Auchterlony's party, were ar 
ly affected by the arreſtments. 
Ihe arreſters were preferred. 5 


Ne VI. Pa 5 16th February 1734 
Earls of Lov DON 5 GLasGow otra Lord Ross. 


RIGHT IN SECURITY. 


N a ranking of the creditors of Galffon, a queſtion occurred a- 
mong the adjudgers ; to clear which, the caſe ſhall be ſtated in 
the ſimpleſt terms. Suppoſe two adjudgers coming in pari paſſu 
upon a fund in value 12, and ſuppoſe the accumulate ſum in each 
adjudication to be 12; but that the adjudger-A has recovered half 
of his accumulate Fam out of a ſeparate ſubject belonging to the 
debtor. 
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debtor, In what proportion muſt they divide the land in comet 
tion, or the price of the land when fold? Will the two adjudgers x 
draw equally, in which caſe A will draw 6, his whole remaining 
claim, and B 6 the half of his claim? Or will they divide the ſubject 
in proportion to their claims preſently ſubſiſt ing, viz, in proportioi 
of 6 to 12; by which method A will draw but 4, and B 8? In fa- 

vour of the latter ſcheme it was pleaded, that A's adjudication, by 
the payment he recovered out of the ſeparate ſubject, was extinguiſh- 
ed as to the one half, and in this competition can draw no more than 
if it had been only led for the debt 6. On the other hand, it was 
contended, that the former method is founded upon the very nature 
of a right in ſecurity; ; and the train of reaſoning urged 1 in ſupport of 
that method is as follows. 

Suppoſe I obtain from my debtor a preferable ſecurity over his 
whole eſtate for payment of L. 1000: What is the nature of this 
right? In the firſt place, it is plain, that as every inch of the eſtate 
is a ſecurity for the whole debt, ſo every ſhilling of the debt is ſe- 
cured upon the whole eſtate ; and that accordingly the laſt ſhilling 
remaining unpaid 1s as aniply ſecured as the firſt ſhilling. Hence it 
follows, that the ſecurity does not leſſen as the debt leſſens, but re- 
mains the ſame, conſtant, and invariable over the whole eſtate. till. 
the laſt ſhilling be paid. Another creditor, ranked ſecundo loco, can- 
not touch a farthing of the rents, nor of the price, till the preferable 
debt be wholly extinguiſhed. 

Suppoſe in the next place, an eſtate diſponed to A and B pro 2. 
viſo, for ſecurity and payment to each of L. 1000. Each of theſe 
creditors is intitled to draw the half of what is recovered out of that 
eſtate, the half of the rents and the half of the price, ſo long as a2 
thilling remains due to them; which, in other words, is ſaying, that 
A is preferable upon the one half, and B upon the other. For a 
man is not intitled to draw but ſo far as his right is excluſive, or, 
which is the fame, is preferable : but a preference upon the half of 
a ſubject diſponed pro indiviſo, cannot take effect but by an actual 
diviſion of the ſubject, or of the rents, or of the price; and this 
diviſion being made, the reſult is the ſame as if the one half were 
diſponed to A, and the other half to B pro diviſo. Thus a ſecurity 
pro indiviſo to two creditors, comes in effect to be the ſame with dit- 
poning to each a half; which reſolving into the firſt caſe mentioned, 
muſt be governed by the ſame principles, viz. that each is preferable 
upon his own half, till he recover the laſt ſhilling of his debt, and 
that neither can encroach upon the other, till that laſt ſhilling be re- 
covered. 5 

The caſe of two pics ranked pari paſſu, i IS 18 88100 ſimilar to 
chat of two creditors, to whom an eſtate is diſponed pro indiviſo, for 
their ſecurity and payment. The adjudger A is preferable upon 
the one half, and is intitled to draw his laſt ſhilling out of it before 
B, the other adjudger, can come in for any ſhare; and B is in the 
ſame canton with regard to his half. Hence it clearly follows, 


that 
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chat whatever ſhare of his debt either of the adjudgers may have re- 
ceived out of a ſeparate fund, he is intitled to recover the remainder 
out of his own half, excluding totally the other adjudger till that re- 
mainder be fully paid up. 
The miſtake of thoſe who eſpouſe the latter ſcheme, lies in con- 
founding two things that ought to be diſtinguiſhed. Partial pay- 
ment, they ſay, cuts down the adjudication pro tanto. If they mean 
the debt in the adjudication, they are in the right; but if they mean 
the adjudication, or the real right by which the debt is ſecured, they 
are undoubtedly i in the wrong. The real right acquired by adjudg- 
ing, is not a fluctuating lecurity, leſſening by degrees, and becom- 
ing narrower and narrower in proportion as the ſum ſecured is leſſen- 
ed by partial payments. On the contrary, the real ſecurity once 
eſtabliſhed, continues unvariably the ſame, not leſs extenſive for 
drawing the laſt moiety, than 1 it was en when the lecurity was 
conſtituted. 5 
It is true indeed, that, in a competition of adjudgers ranked pari 
paſſu, a payment made before leading an adjudication, muſt have an 
effect to limit the real ſecurity. For though theſe co-adjudgers, 
whether their debts be great or ſmall, arc preferable upon the whole 
ſubjects adjudged, and are intitled to draw the laſt ſhilling of their 
debts before admitting to any ſhare, the extraneous creditors who 
are ranked /ecunds loco; yet, in a competition among the co-adjudgers 


_ themſelves, each draws in proportion to the extent of the ſum ad- 


judged for; which is in other words, ſaying, that his real ſecurity 

"8 commentigace with that ſum. But though the real ſecurity by ad- 

judication, be commenſurate with the debt adjudged for; yet the real 

right, once eſtabliſhed to that extent, continues unvariably the ſame 
will the laſt farthing be recovered. 

Found, that the adjudger, who had recovered the demie pay- 
ment out of the debtor's ſeparate funds, ought, notwithſtand- 
ing, to be ranked for the whole ſum in his adjudication par: 
« paſſu with the other On, 4 in order to recover payment 


e of f the remainder, MO 


No VII. 17th February 175. 


Axxr Monnay contra Caxprrons of PILMURE. 
HEIR cUM BENEFICIO. 


N heir entering cum beneficio inventarii, brought an 8 for 
aſcertaining the value of the land, concluding that the credi- 
tors, upon receiving that value, ought to diſincumber the eſtate of 
their debts and diligences. On the other hand, the real creditors, 
ho were infeft during the predeceſſor's life, inſiſted in a proceſs of 
fale of the eſtate _== the ſtatute 1681, Theſe proceſſes being 
D conjoined, 
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conjoined, the defences made by the heir, were, Im, That, by tlic 
ſtatute introducing the benefit of inventory, a privilege is given to 
the heir, to hold the eſtate upon payment of the value: the value 
comes in place of the eſtate : and when that value is made good to 
the creditors, they muſt diſburden the eftate of their whole debts, 
becauſe they cannot have both the eſtate and the value. And to 
fortify this defence, it was urged, that upon an entry cum beneficio, the 
debts due by the defunct are 1% jure extinguiſhed to far as they ex- 
ceed the value; to which extent, and no further, the heir is liable. 
2do, There is no foundation for a ſale of the eſtate upon any of the 
acts of parliament, ſeeing the heir, who 1s now proprietor, neither is 
nor can be bankrupt. _ 
To the firſt, an ſwered, The ſtature introducing the benefit of in- 
ventory, has only in view to protect the heir from an univerſal 
paſlive title, declaring that he ſhall not be perſonally liable beyond 
the value of the eſtate. From this indeed it follows, that if the 
_ creditors chuſe to ſue the heir for payment, they muſt accept the 
value, becauſe the heir is no further liable perſonally ; and if they 
receive the value, the eſtate muſt be diſburdened of courſe. But if 
they forbear perſonal execution, the ſtatute does not ſay nor infi- 
 nuate, that the-creditors are bound to accept this value. This is left 
to be determined by the common rules of law : and when that is 
the caſe, what room is there for maintaining, that a ſervice with an 
inventory, can give the heir a more ample and unlimited right to 
the eſtate, than a ſervice without an inventory? The infeftments 
granted to the creditors, were burdens upon the predeceſſor's eſtate ; 
and the heir ſerving, with or without inventory, takes the ſubject 
tantum et tale as it was in the predeceſſor, burdened with the real 
debts. The debts once eſtabliſhed upon the eſtate muſt ſubſiſt un- 
til payment of the laſt ſhilling ; unleſs the eſtate be brought to a 
public ale ; which is the ſingle caſe known in law, where a real 
Creditor 1s bound to accept a proportion of the price. In ſhort, the 
heir is put upon no better footing by the ſtatute, than a debtor is, 
who has obtained from his creditors a diſcharge of perſonal execu- 
tion, or than one is, who has a decree of cefſio bonorum, or has the 
beneficium competent ia. Tis very true, the debts are reftriced quoad the 
heir, he having, from the ſtatute, a privilege of exception, to be 
free from perfonal execution upon paying the value. But this is 
perfectly confiſtent with his being ipſo jure liable, which he is by 
repreſentation : a perſonal exception againſt payment ſuppoſes the 
_ debts due; but to be free 7þ/o jure, is ſaying, that there never was a 
debt, or that it is now extinguiſhed. The defender's doctrine would 
go hard with real creditors: if the debts, real as well as perſonal, 
be extinguiſhed 7þ/o jure ſo far as they exceed the value, the eſtate 
muſt always be ſufficient to pay the remainder; which would be a 
monſtrous injuſtice, by putting perſonal creditors upon an equal 
footing with thoſe that are real. Beſide, what becomes of the 
oVEavles upon this ſuppoſition ? Theſe muſt always be free to the 


next 


COURT OF SESSION. 1 


next of kin, whatever become of the erna Nothing can n be mort 
abſurd. 

To the ſecond, anſwered, 11.9, The heir who enteres cum beneficio to 
an overburdened eſtate, is in tie ſtricteſt ſenſe of law bankrupt ; for 
he is liable ip/o jure to the whole debts, though he has a privilege to 
defend his perſon. 2do, Elo the heir were free ipſo jure, that would 
not bar a ſale. Let us ſuppoſe one purchaſes an eſtate, with a real 
incumbrance upon it, near the value: he is not perſonally liable to 
this incumbrance; and yet, if his proper debts exhauſt the remain- 
der, the real creditor may inſiſt in a ſale. Or ſuppoſe a man accepts 
a diſpoſition with the burden of the granter's debts, which after- 
ward are found to exhauſt the value; can it be doubted, that any of 
theſe creditors, after leading an adjudication, may proceed to a fale, 
though the debtor cannot be ſaid to be bankrupt, when poſſibly he 
is not owing a ſhilling in the world? it is ſufficient that the eſtate is 
| bankrupt. And ziio, Did there ariſe any doubt here upon the words 
of the bankrupt-ſtatutes, it would be a defect, which the Court of 
Seſſion would ſupply from the ſpirit and meaning of theſe ſtatutes. 
And indeed, why not a fale in this caſe, if it can be ſhown rather 
more neceſſary than in any other caſe that can be figured ? perſonal _ 
execution, which is a ſtrong ſpur to the debtor, i is wanting here; and 
there is the more neceſſity for other execution to ſupply that defect. 
And truly, it muſt appear exceeding ſtrange to ſuffer an eſtate to lie 
in medio for ever, leaving the creditors without hopes of payment, 
when the price might be ſufficient to diſcharge the whole debts, and 
poſſibly ſome reverſion to the proprietor. 
The Lords gave this queſtion firſt for the creditors. But after- 
ward, upon a reclaiming petition and anſwers, it was found, upon the 

Prefident's caſting vote, © That the creditors have no right to bring 
n the eftate to a ſale; and that the heir is only liable to the credi- 

« tors for the value af the eſtate as it ſhall be proved? 
Upon the authority of this caſe, ſeveral proceſſes were brought at 
the inſtance of heirs ſerved cum beneficto, and the Court beginning to 
demur upon the relevancy, the caſe was ordained to be pleaded in 
preſence. And, upon 12th July 1738, © They found, the creditors 
have a right to bring the eftate to a ſale; and that they are not 
* bound to accept the ſum that the eſtate may be valued at upon 


K proof. The heirs of Sir Patrick Strachan of Cs. contra his 
Creditors. 


Ne VIII. | 22d June 1737. 
BELL of Blackwordbouſe contra Joun GARTHSHORE Merchant in 
Glaſgow. 
CO M FE TiTIQN. 


Cite having purchaſed an eſtate at a public ſale, extracted 
his decree of ſale; and, without infefting himſelf, he conveyed 


the 
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che ſame to Bell of Blackwoodbouſe. Thereafter, Fobn Garth/hore, credi- 
tor to the ſaid Chatto, adjudged from him the decree of ſale with che 
lands; and being infeft upon his adjudication, his was the firſt com- 
: pleted real right. 5 
In a competition between them about the mails and duties, it was 
pleaded for Bell, That, by the conveyance to him, Chatto was funditus 
denuded of his perſonal right; and that nothing was left with Chatto 
to be carried by Garth/bore's adjudication. And to ſhow that this 
is law, the decition, Rule contra Purdie, was cited, with many of a 
later date, all combining to ſupport a propoſition that has governed 
our practice many years as an indiſputable rule of law, viz, That a 
diſpoſition to land without infeftment, is transferred funditus from 
the diſponer to the diſponce, by a ſimple diſpoſition, without other 
ſolemnity. 
It was pleaded for Garthſhore, That he ſtands infeft in the ſubject, 
having followed out the whole ſolemnities of the law of Scotland ne- 
ceſſary to eſtabliſh the feudal- right in him; and if his right, or the 
right of thoſe who may purchaſe from him, can be defeated by a la- 
tent diſpoſition granted by his author, purchaſes in Scotland will not 
be more ſecure than in a neighbouring country, where no records 
are kept of land- rights and conveyances. This caſe therefore de- 
{ſerves to be thoroughly * and to chat end, the following ob- 
ſervations are offered. 
10, As conſent alone transfers not property, delivery i is a neceſ- | 
ſary ſolemnity for that end: actual delivery, where the ſubject is 
moveable; ſymbolical delivery, where it is immoveable. | 
2do, A diſpolition of land with procuratory and precept, imports 
no more but the granter's conſent in favour of the diſponee, and a 
mandate or order to deliver the ſubject to him. Before ſaſine, which 
is the ſymbolical delivery, the diſponce is not proprietor, nor is the 
diſponer diveſted of his property. 
3Ztio, Suppoſing the ſame land to be diſponed, with procuratory 
and precept, to two or three different purchaſers, an opportunity is 
given to cach of them to acquire the property; but he only among 
them becomes proprietor who firſt obtains infeftment. This ſolem- 
nity transfers the property, and of courſe extinguiſhes the diſponer's 
property, with all the perſonal rights founded upon it. 
440, In this ſuppoſed caſe, the ſeveral purchaſers have each of 
them the proprietor's conſent to convey his property to him; and 
each is intitled to have the land delivered to him, which Lo it 


in the bailie” s power to give delivery to any one of them he thinks 
Proper. 
5to, Of a Aiſpoſition granted to a man and his aſſignees, the 
meaning is, that ſaſine may be given either to the man or his aſſig- 
nee. Wnen therefore a diſponee aſſigns his perſonal right, the aſ- 
lignee 1s intitled to demand delivery; which, at the fame time, bars 
not the diſponee himſelf to demand delivery; and he of the two who 


COURT OF SESSION. 17 


i firſt infeft becomes proprietor, preciſely as in the former caſe of 
ſeveral diſpoſitions granted by the {ame proprietor, 325 75 
This evinces that a procuratory and a precept are in their nature 
ALTERNATIVE, being a mandate or order to give delivery to the 
diſponee himſelf, or to any having his conſent. And, when delivery 
is made to one or other, the property muſt of courſe be transferred 
to that perſon to whom delivery is made, becauſe in him concur the 
conſent of the proprietor with delivery, all that is neceſlary, by the 
principles of law, to transfer property. . : 
The rule, that a perſonal conveyance denudes of a perſonal right, 
ſeems to proceed from an error in law, as if an aſſignment to a diſ- 
poſition containing procuratory and precept did neceſſarily denude 
the cedent, fo as to make it no longer lawful to deliver the ſubject 
to him, but only to the aſſignee. And were this fo, it behoved to 
ſupport the doctrine in all its conſequences ; for if the diſponee him- 
ſelf be no longer intitled to demand delivery, it muſt be yielded, 
that neither can he intitle any other to demand it: that no perſon 
can give what he has not, is a clear principle in philoſophy, as well 
as in law. „ 7 VV e 
But that a conveyance of a diſpoſition contaming procuratory or 
precept has no ſuch effect, appears not only from what is ſaid above, 
but is confirmed, paſt all doubt, from an eſtabliſhed practice ad- 
mitted by all to be eſfectual in law; which is, that after conveyance 
of a procuratory or precept, the aſſignee commonly infefts his au- 
thor, and then infefts himſelf. Is this practice conſiſtent with the 
rule, that a perſonal conveyance denudes of a perſonal right? Cer- 
tainly not; for, if the diſponee were funditus denuded of his per- 
ſonal right, by conveying it to another, his caſe would become the 
ſame as if the right never had been in him; and conſequently, ſa- 
ſine given to him would not be more effectual, than if given to Jobs 
a Groat. But, upon ſuppoſition that a procuratory or precept is a 
mandate or order in its nature alternative, umpowering delivery to 
be made to the diſponee, or to any other having his conſent, the ſaid 
| 5 is perfectly conſiſtent; becauſe delivery to either is good 
in law. | | ; 1 1 
This acknowledged power which an aſſignee has to infeft his au- 
thor, puts an end to the diſpute. If a diſponee, even after aſſigning 
the procuratory and precept, can be legally infeft, it muſt follow, 
that the power to receive delivery continues ſtill with him, which is 
all that is requiſite to validate a ſecond aſſignment; for while the 
power of receiving delivery remains with the diſponee, his conſent 
ro another's receiving it muſt be effectual. And if he make twenty 
aſſignments, they are equivalent to ſo many diſpoſitions granted by 
the proprietor himſelf: the perſon firft infeft muſt carry the real 
right ; for a plain reaſon, that the order is alternative, to give infeft - 
ment to the diſponee, or any other perſon having his cenſent. 
And in this matter, the conveyance of real rights goes hand in 
hand with the conveyance of perſonal rights. An aſſigmnent to a 


bond, 


| 
| 
| 
4 
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bond, denudes not the cedent till the alignment be intimated : why 
then ſhould an aſſignment to a diſpotition without further, denude 
the cedent ? Can it be thought, that a diſpoſition to land is tranſiniſ- 
ſible with leſs ſolemnity than a ſimple perſonal bond? But, to car- 
ry on the compariſon, a caſe in perſonal rights ſhall be figured 
preciſely ſimilar to the preſent : an aſſignee to a bond, without in- 
timating, makes two ſeveral conveyances; aud the laſt conveyance 
is firſt intimated : it was never doubted, that the firſt intimation 
gives right to the bond. Here then we have it eſtabliſhed, that a 


_ perſonal conveyance denudes not even of a perſonal afſignment to a 


bond ; and as little ought it to denude of a ditpoſition to land. At 


the ſame time, the ſuppoſed caſe ſerves finely to illuſtrate the caſe in 


hand: an aſſignee to a bond, without intimating, conveys his right 
to ſeveral, purchaſers : each of them is equally intitled to take the 
proper ſteps for eſtabliſhing-the ſubject in his perſon ; they are like 


ſo many ereditors in curſu diligentie, the firſt completed diligence 


carries the ſubject. _ : JJ 8 
Having made out, that Bell's ground of preference is not ſupport- 
ed by the principles of law, the next ſtep ſhall be to inquire into the 


- conſequences that may reſult from it, particularly with reſpect to the 
records. 5 | 


Probably the rule of a perſonal conveyance denuding of a per- 
ſonal right, has been introduced with reſpect to thoſe caſes where 


the rights in competition remain perſonal ; and has inadvertently 


been extended to infeftments proceeding from a common author 
not infeft. And, were it to have no further operation, the harm 


would not be great, however erroneous the rule may be; for men 


would be put on their guard, not to purchaſe but from one infeft. 
But the matter cannot reſt here; for it ſhall be made evident, that, 
by this rule, there is as little ſecurity in purchafing from one infeft 
as from one not infeft. | ENS 3 
The caſes that hitherto have been brought before the Court are, 


all of chem, like the preſent, between purchaſers where the common 
author was not infeft. But let us ſuppoſe, that Garthſhore, after be- 


ing infeft, had ſold the land, and that the competition were be- 
tween Bell and the purchaſer; it is extremely obvious, that, it 


Cbatto, the common author, was furditus denuded by his convey- 
ance to Bell, the poſterior conveyance from Cbatio in favour of 
Garthſhore, maſt be void as flowing a non habente pote atem; that this 


void right cannot be validated merely by taking infeftment; and 


that a purchaſer from Garth/bore would be in no better condition, 
quia nemo dare poteft quod ipſe non habet. The purchaſer, therefore, in 
this ſuppaſed cale, acquiring a nom domino, could not be ſecure other- 
Wiſe than by the poſitive preſcription. Thus then it comes out clear, 


that, in making a purchaſe of a land-eſtate, no man by this rule can 


have any ſecurity from the records, if there happen to be in the 
Whole progreſs but a ſingle author who was never infeft; for there 


may 
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may be a latent conveyance from this author, which cannot be diſ- 
covered from the records. | 

But the miſchief ſpreads ill more wide; for, . flo every one 
of the authors had been infeft, there remains the ſame uncertainty : 
one mult have a diſpoſition before he can be infeft ; and who knows, 
whether, before his infeftment, he has not Sranidet himſelf by ler 
latent conveyance: if ſo, his infeftment is void as well as the titles 
of thoſe who purchaſe from him. 

No anſwer can be made for obviating ſuch pernictons confequen- 
ces, if it be not this, © That one who purchaſes from a perſon in- 
4 feft, is ſecure, becauſe he purchaſes upon the faith of the record.“ 
But where is the law, that declares a purchaſer to be ſecure agamſt 
every latent claim which appears not upon the face of the records ? 
We have no ſuch law; and many caſes may be figured where our 
records are defective, and give us no ſecurity. Our ſtatutes have 
made a proviſion with reſpect to certain deeds, that they muſt be 
put upon record, under certification, that otherwiſe they ſhall not 
be eſſectual againſt purchaſers, ſuch as ſaſines, reverſions, tc, with 


reſpect to which, the records make us abſolutely ſecure. But there 


are many deeds, in their nature good againſt purchaſers, which are 
not appointed to be recorded; and N are others that W not of 
being recorded. 
And to ſhow, that, by the e itſelf, che records are not 
held to be an ablotne ſecurity, I appeal to the ſtatutes concerning 
preſcription. What uſe would there be for the vicennial preſcrip- 
tion of retours, if a purchaſe from a younger brother ſerved heir 
to his father were ſecure by the records, which cannot inform the 
purchafer that there is an elder brother exiſting ? And, if ſuch pur- 
chaſer be not rendered ſecure till after the lapſe of twenty years, is 
not this in effect ſaying, that the records give him no ſecurity in this 
caſe? There would be as little uſe for the poſitive preſcription of 
forty years; the obvious purpoſe of which is, to ſhut the door againſt 
every latent claim that otherwiſe would affect purchaſers, though 
not appearing upon the face of the records. This makes it evident, 
that a purchaſer from a perſon infeft, is ſecure againſt no grounds of 
challenge that are in their nature good againſt purchaſers, but ſuch 
only as are appointed to be recorded. A latent conveyance, by a 

_ perſon not infeft, is none of theſe grounds of challenge that are ap- 
pointed to be recorded; and therefore, ſuppoſing ſuch a latent con- 
veyance to be good in 10 nature againſt a purchaſer, the records will 
not ſecure him, nor any thing elle, bur the poſitive. preſcription of 
forty years. 
When thus ſtands the law, it is mere amuſement to imagine, chat 
in every Caſe we have ſecurity from the records. Hitherto it has 
been reckoned, that if a purchaſer ſearch the records for forty, or 
fifty years backwand, he is in ſafety to pay his money. But how 
lame muſt a purchaſer s ſecurity now appear, when poſſibly the 
very day before infeftment, his author may have cony eyed away 


his 


3 
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his perſonal right? In vain, after this, will any perion attempt to 
magnify the ſecurity of the records. CE 
With reſpect to the many decifions urged on the other fide, the 
following obſervation was made. The firſt of them, dig. Rule contra 
Purdie, ſtands upon a ſandy foundation: the deciſion, Deuar contra 
French, was pleaded as a ſtrong authority in that caſe ; and yet when 
we look into the decition, Deuar contra French, as compiled by Lord 
Fountainball, December 1695, it proves the direct contrary. The caſe 
was this: © In a competition betwixt two adjudgers, the common 
« debtor's right being a diſpoſition with procuratory and precept, 
hut no infeftment, the firſt adjudger pleaded preference; his ad- 
„ judication, which denuded the debtor of his perſonal right, being 
the firſt complete or effectual, and the other adjudger was not with- | 
in year and day. It was urged for the other adjudger, that his 
was the firſt complete and perfected right ; for, after having 
adjudged the diſpoſition, he proceeded to take infeftment upon 
the precept therein contained. The Lords brought them ia par? 
« þaſſu.” This was in effect finding the laſt adjudication the firſt . 
effectual, upon this medium, that the common debtor was not de- 
nuded by the firſt legal conveyance without infeftment, but that 
the ſecond legal conveyance, upon which the firſt infeftment follow- 
ed, was preferable ; which is the very point pleaded for Garthſhore, 


and 1s directly contrary to the deciſion Rule contra Purdie. It comes 
out then, that this deciſion, which is the firſt that tends to eſtabliſh 
Bell's doctrine, is founded upon a miſtaken authority. And the 
later deciſions have proceedgd upon the fame miſtake, without ad- 
verting to the fatal conſequences. At the ſame time, it muſt ap- 
pear of great weight, that, from the firſt traces we have of our law 


down to the 1710, we find no ſupport to this doctrine from any 
fort of precedent or authority: on the contrary, as the opportuni- 


ties of pleading it muſt have been frequent, it is convincing evi— 


dence of its being diſregarded by our judges and lawyers, that we 
find not any perſon putting in his claim upon it, ſave once in a deci- 
ſion compiled by the Lord Stair, 20th June 1676, Brown contra Smith; 

where a purchaſer of land, having a diſpoſition with a procuratory 


and precept, ſirſt gave an heritable bond for a ſum of money, and 


then fold the land to a third party, aſſigning the purcuratory, upon 
which the purchaſer was infeft. The Lords found the purchaſer 
+ preferable to the creditor, upon this medium, that an aſſigment to 
an incomplete real Tight, though it had been directly done and in- 
timate, could have no eſſect againſt a purchaſer completing his 
right by infeftment.” This is the footing the Court went upon, 
if we can give faith to Lord Stair. | 5 

But, above all, we have the ſenſe of the legiſlature itſelf againſt 
this doctrine, Had it ever been dreamed, that a latent diſpoſition 
may be ſuch an impediment in the commerce of land, or other he- 
ritable ſubject, as is pretended, it is not ſuppoſable that our legiſla- 
ture, in eſtabliſhing the records, would have totally neglected this 
| e e e ummelden. 


cc 
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impediment. After appointing ſaſines and reverſions to be pur 
upon record, nay even the ſmalleſt eiks to reverſions, diſcharges, 
renunciations, Tc. it would have been great blindneſs to overlook 
latent diſpoſitions, more dangerous to purchaſers than all the former 
joined together. This may juſtly be held an authority againſt the 
rule, indirect indeed, but little leſs weighty than an expreſs act of 
parliament. | 
The Court, in this caſe, abſtracting from all ſpecialities, pronoun- 
ced an interlocutor in favour of the perſonal right, led by the weight 
of former deciſions. But, upon a reclaiming petition with anſwers, 
a hearing in preſence, and informations, they © preferred Garth- 


« ſhore's real right, and refuſed a petition againſt this interlocutor 
=" ichout anſwers.“ | 


No IX. 1 | 24th June 1737 
Janes Mrrcnkr contra Mirchrl of Blairgorts. 


EXECUTOR. 


5 RICK MIT CHEL being creditor, as all as next of kin, to 

his brother Fames Mitchel, did, upon Fames's deceaſe, confirm 
himſelf executor-creditor ; and, among other ſubjects, gave up, in 
inventory, a bond of 2000 merks due to the deceaſed ; which bond 
he thereafter aſſigned to Mitchel of Blairgorts, but died without exe- 
cuting the teſtament. 

James Mitchel, by the death of his father Patrick, came to be next 
of kin to James Mitebel, the original creditor in the ſaid bond; and a 
creditor of his, apprehending that Patrick Mitebel's coblienation had 
become void by his death, ſeeing the money was neither levied by 
him nor his aſſignee, nor decree taken in their name, did, upon the 
act 41. parl. 1695, obtain himſelf confirmed executor-dative to 
James Mitchel the ſaid original creditor ; upon which a queſtion a- 
_ roſe betwixt him and Patrick Mitcbel's gase, which of them had 
beſt right to the ſaid bond. The executor-dative appealed to the 
authority of Lord Stair, tit. Executry, 561. In anſwer to which, 
the aſſignee contended, that a confirmation by an executor- <creditor, 
or qua next of kin, doth fo far veſt and eſtabliſh the ſubjects in the 

perſon of the executor, that there never can be place thereafter for 
a ſecond confirmation of theſe ſubjects, as in ber editate jacente of the 
firſt defunct. 

Upon this point of law, it was yiclded for the aſſignee, that execu- 
try is but an office, and qua ſuch can never be a cauſa transferendi do- 
minu ; that indeed, when an executor-dative obtains payment, the 
money becomes his property, being delivered as a ſpecies not as a 
corpus; and that when he diſcharges a debt, taking a new bond in 
his own name LUNGuarr quilibet, the bond 1s his property, becauſe the 


F | diſcharge 
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diſcharge makes him liable as if he had reccived payment in ſpecie; ; 
but that, if the executor-dative die before execution, the truſt, to far 
as not fulfilled, muſt die with him, which requires the nomination 


of a new truſtce by a confirmation ad non cxec uta, and this is the ſum 


of what Lord Stair lays down in the paſſage above quoted. The 
atlignee at the ſame tine contended, that an executor-creditor or 
qua next of kin, is in a different condition. It is ſaid by Lord Stair, 


tit. Executry, y 51. with regard to the intereſt of the next of kin, 
that confirmation is aditio bereditatis in mobilibus, whereby their title 


is completed, whoever be confirmed. Now, where the next of kin 
himſelf is confirmed, though the confirmation conſtitutes him only 
executor or truſtee, for the behoof of creditors and of others having 
intereſt, which can never be a title of property ; yet it muſt be con- 


1idered, that this truſt is partly for behoof of the truſtee himſelf. 
And therefore, taking his confirmation as a procuratory in rem ſuam, 


it muſt ſubſiſt until the uſes and purpoſes for which it was granted 
be fulfilled ; for this evident reaſon, that ſuch a procuratory falls not 
by the death of the perſon to whom it 1s granted, eſpecially when 


granted by the law, which never dies. A confirmation, accordingly, 


of the next of kin, or of a creditor, cannot fall by their death, but 
may be taken up and executed by their repreſentatives confirming 


to them; which muſt for ever exclude a new confirmation of the 


{ame ſubjects, as in bonis primi defunct; for our law admits not the 
nomination of a ſecond executor or truſtee, while a prior confirma- 
tion is in force; and therefore, if the firſt eee Hb ſubſiſt after 


the executor's death, to be executed by his repreſentatives, there can 


be no place for a new confirmation of the ſame ſubjects, more than 
if the executor were ſtill alive. It was contended, 2do, io a con- 
tirmation ad non executa could have place in this caſe, it would carry 
nothing but the naked office and jus exigendi for the behoof of the 
deceaſed executor's repreſentatives or aſſignees. 3rio, This being fo, 


the confirmation upon the act 1695, is null and inept ; ſceing, by the 


intendment of that ſtatute, ſuch a confirmation, calculated ſolely for 
the benefit of creditors, can never proceed where nothing can be 
carried by it but the naked office. 
Found, that Patrick Mitchel having confirmed the 2000 ) merks 
and intereſt, as creditor to his brother James, to whom he was 
* next of kin, the property thereof belonged to Patrick from 
the time of the confirmation; and that he might habily 
_ * aflign the ſame. Found the confirmation of James 'Mitchel, 
. * as executor-creditor quoad non executa, was inept and void; 
and therefore found Blairgorts the aſſignee preferable.” 


2 
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No X. 20th June 1739. 
CrEDitoRs of BROUUHTON contra GORDON. 
PERSONAL and REA L. 


IR David Murray, in the marriage-contract of his eldeſt ſon Alex- 
ander, diſponed to him the eſtate of Stanbope, with the following 
clauſe in the procuratory of reſignation : “ And further, it is here- 
„by expreſsly provided and declared, and ſhall be provided and 
« declared in the charter and infeftments to follow hereon, that theſe 
« preſents are granted in favours of the ſaid Alexander Murray, and 
the lands, baronies, tenandries, and others therein mentioned, are 
reſigned with expreſs burthen of payment to the ſaid Sir David 
Murray his creditors, of the haill debts and fums of money due by 
him to them, and contained in a particular lift and inventory of 
„the ſaid debts; as alſo, with the burden of payment to the ſaid 
Sir David's children, of the reſpective proviſions and portions 
„granted by the ſaid Sir David to them, all particularly ſet down in 
the foreſaid liſt and inventory ſubſcribed by the ſaids Sir David 
and Alexander Murrays of the date of thir preſents.” And this 
liſt was recorded in the books of Seflion. dy „„ 
Sir Alexander the fon fold the eſtate, which produced a multiple- 
poinding by the purchaſer, as debtor for the price, and a competi- 
tion of creditors: and Mr Robert Gordon, having right by progreſs to 
the proviſion of one of Sir David's daughters, which was ingroſſed 
in the liſt with Sir David's other debts, claimed preference for the 


following reaſon ; that though a general burden of debts is now no 


longer ſuſtained as a real burden, yet that the burden in this caſe 


was made ſpecial by reference to the liſt of debts, which was put upon 


record. And, with regard to the children's proviſions, it was ſepa- 
rately urged, that the names and number of theſe children being no- 
torious, it was eaſy for the purchaſer to purge the eſtate of thoſe pro- 
viſions, even without aid of the liſt : that a diſpoſition, with the bur- 
den of all debts in general due to a perſon named, would be deemed 
4 ſpecial burden, becauſe a reduction and improbation could force 
that perſon to condeſcend upon the debts due to him; and that the 
preſent caſe, with regard to Sir David's children, is in effect the 
{ame. — — Eg * 
Found, that the clauſe in the contract of marriage, burdening 
_ © the lands, baronies, Cc. with the payment of Sir David Mur- 
ray"s debts, contained in a particular liſt and inventory there- 
of, neither expreſſed in the contract of marriage aforeſaid, 
nor regiſtred in the regiſter of ſaſines and reverſions, does not 
render the debts in queſtion a real burden upon the lands con- 


veyed by Sir David Murray to his ſon Alexander, by the ſaid 
contract of marriage,” 


cc 
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No XI. December 1739. 
CREDITORS of KIRKCONNEL Competing. 
COMPETITION. 


HV GORDON purchaſed the lands of Kirkconnel at a public 
ſale ; and, before he himſelf was infeft upon his decreet of ſale, 


| Ae, ſeveral heritable bonds, upon hich the creditors took in- 


feftment at different times. In a competition of his creditors, it was 


pleaded for the lateſt annualrenters, that the annualrent- rights, be- 


ing originally ineffectual as to any real right upon the land, were va- 
lidated by the common debtor's infeftment, and no ſooner ; and there- 
fore, that they ought all to be ranked pari paſſu ; as no creditor can 
maintain that his real right is of an earlier date than that of hes 


- competitor. 


The Court, ati preferred the creditors according 
* to the dates of their infeftments, in the ſame manner as when 
15 granted by a debtor infeft.“ 


Ne XII. _” "= £5, January 1749: 


Bronx of Glaſwell contra burreuks. 


THIRLAGE. 


Fi. 17 CHER having abſtracted his corns from the mill of Glaſwell, 


Brown the proprietor of the mill, brought a declarator of aſtric- 
tion, with a ſeparate concluſion ind the tenants of Ballinſho for 


mill-ſervices. A proof being admitted before anſwer, the purſuer 
brought ſufficient evidence, that the poſſeſſors of Ballinſbo had, as far 
back as could be remembered, frequented the mill of Glaſwell, with 


all the corns they had occaſion to grind, paying in-town-multure ; the 
mill-maſter, on the other hand, carrying their corns to the ney and 
turniſhing them ſieve, riddle and canvas, beſide entertainment. 


There were alſo ſeveral tacks produced by the proprietors of Ballin- 
/bo, taking tenants bound to frequent the mill. But no evidence was 
brought of the mill- ſervices. 


At adviſing this proof, the defender relied upon the opinion of 
Craig, lib. 2. dieg. 8. F7; of Stair, B. 2. tit. 7. f 17.3 and the authority 
of ſeveral deciſions concurring, that the orig] uſe of frequent- 
ing a mill, and of paying in- town- multure, is not ſuffic ient to conſt i- 
tate a ſervitude of thirlage. The purſuer did not controvert this 
principle, but obſerved, that, what was ſufficient to conſtitute a 
thirlage, and what was a fufhcient preſumptive evidence of ſuch a 
conſtitution, were different points; that Craig and Stair, in the ci- 
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ted paſlages, treat only of the former ; whereas the latter is the pre- 
{ent caſe. The purſuer and his authors were all infeft in the mill 
cum multuris uſitat. et conſuet. which 1s ev idence that ſome lands have 
been thirled. And what better explanation can there be of a gene- 
ral clauſe, than immemorial poſſeſſion of the multures of Ballin/ho ; 
which is preſumptive evidence, of the ſtrongeſt kind, that the lands 
of Ballinſbo were meant in the ſeveral infeftments. 

The Lords found there is ſuſficient proof of the aſtriction of the 
« grindable corns growing upon the defender's lands, to the 
« purſuer's mill, for payment of the multure and knaveſhip 
therein ſpecified ; upon the mill-maſter's carrying the tenant's 
% corns to the mill, and giving them fieve, riddle, and canvas, 
„ and entertainment during the time they are labouring their 
«© corns. But that the tenants are not liable to bring home the 
„ mill-ſtones, clean the mill-dam, repair the mill nor mill 

5 houſes, nor to perform any other ſervice.” | 


Ne XIII. 5 e rzth June 1740. 


Wut CAMPBELL. contra His Sifter, and Mr M kira her 
Huſband. 1, | | 


SUBSTITUTE AND CON DITIONAL INSTITUTE. 


OHN CAMPBELL, Provoſt of Edinburgh, in July 17 34, executed : 
a general diſpoſition of the whole effects that ſhould belong to 
him the time of his death, to Milliam his eldeſt ſon, with the burden 

of proviſions to his other chi Idren, Matthew, Daniel, and Margaret. 
Daniel, one of the younger ſons, being at ſea, in a voyage from the 
Eaſt. Indies, made his will, May 1739, in which he © gives and be. 
« queaths all his goods, money, and effects, to Jobn Campbell his fa- 
„ther; and, in caſe of Jobn's deceaſe, to his beloved ſiſter Margaret 
6 Campbell. Ihe teſtator died at fea, in the ſame month of May; 
and, in June following, Jobn Campbell, the father, alſo died, without 
hearing of Daniel's death, or of the will made by him. William, the 
eldeſt, brought an action againſt his ſiſter Margaret and her huſband, : 
concluding that it ſhould be found and declared, that the ſubſtitu- : 
tion in favour of Marearet, contained in Daniel 's teſtament, was in 
effect but a conditional inſtitution ; and therefore, that ſhe had no 
claim; becauſe, by the father's ſurvivance, Daniel's effects were veſt- 
ed in Tn and dee were regulated by the father's deed of 
ſettlement. 

To ſupport this concluſion, the authority of the Roman law was 

urged, and the rule there laid down, That ix dubio, the ſubſtitutio vul- 


garts is underſtood, which takes not place if the inſtitute ſurvive the 
1eſtator, 


On the other hand, it was ITS for the 23 That our. 
| QG law 
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law differs widely from that of che Romans in the caſe of ſubſtitutions. 
The idea of property was antiomiy more limited than at preſent: a 
man could diſpoſe of his collects by a deed mer vivo, and alto by a 
teſtament ; but it was not ſuppoled that property, however abſolute, 
could impower one to make a ſettlement for his heir, to take place, 
even after that heir is veſted in the full property : and indeed it is a 


wide ſtretch to admit ſuch an extenſive privilege. Thus it was a 


maxim in the Roman law, That no man can name an heir to his heir; 
which is, in other words, that no man can make a proper ſubſtitu- 


tion. Such a ſettlement was indeed ſuſtained, if the heir died under 


age, before he had capacity to make a teſtament for himſelf, which 
was called the pupillar fubſtitution. So ſtanding the law of the Ro- 
mans, every ſettlement of the preſent nature, muſt by them be under- 
ſtood a vulgar ſubſtitution, which is, in other words, a conditional 
inſtitution; for an extreme good reaſon, that it could have no fur- 
ther effect. But the caſe is widely different with us. By the law of 
Scotland, it is underſtood to be a power inherent in every proprietor, 
no: only to name his own heir, but to name heirs to his heir, without 
end, in a tailzie or proper ſubſtitution. In the Roman law, there 
was no room for a gue/tio voluntatis : a proper ſubſtitution, had ſuch 
a thing been intended, would have been void for want of power. 
With us there is no defect of power, and ſo the matter reſolves into 
a gud io voluntatis, whether was it Daniel's intention, in caſe of the 


ſurvivance of his father the inſtitute, to prefer his beloved ſiſter _ 


Margaret before his brother William 2 With regard to which there 
can be no difficulty; becauſe the ſame reaſon that led him to prefer 
his liſter, 1 in caſe of his father's predeceaſe, muſt have led him to pre- 


fer ber in caſe of his father's ſurvivance. 


Found, that the ſubſtitution in favour of the 4 1 
« jn her brother Daniel's will, does ſubſiſt; notwithſtanding the 
6 inſtitute Jon Campbell did ſurvive the teſator. 


No XIV. | „ 1 rath Jane 1745. 


WILIA CAMPBELL. contra His SISTER, WT 
PR L SU M P T 1 ON. 


OHN CAMPBELL, Povoſt of OF WEETY in July 17 34, execu- 
ted a general diſpoſition of the whole effects that ſhould belong 


to him the time of his death, to William his eldeſt ſon, with the 


burden of proviſions to his other children Matthew, Daniel, and Mar- 


 garet. Daniel, one of the younger tons, being at ſea in a voyage 


from the Eaft-Indies, made his will, May 1739, in which he © gives 
„and bequeaths all his goods, money, and effects, to John Campbell 
* his father; and, in caſe of John's deceaſe, to his beloved ſiſter 

1 Ma: Fares 
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Margaret Campbell. The teftator died at ſea, in the ſame month 
of May; and, in June following, 7obn Campbell the father alſo died, 
without hearing of Daniel's death, or of the will made by him. Wil. 
liam, the eldeſt, brought an action againſt his ſiſter Margaret and her 
huſband, containing, amongſt other concluſions, that, by his father's 
ſurvivance, Daniel's effects were veſted in the father, and deſcended 
to him the purſuer, by the father's diſpoſition in his favours ; by 
which the ſubſtitution in favour of Margaret, contained in Daniel's 
will, was altered, ſuppoſing it to be a proper ſubſtitution. 

To ſupport this concluſion, the father's ſettlement was appealed 
to, diſponing to the purſuer, in expreſs terms, all the effects that 
ſhould belong to him the time of his deceaſe ; which included, a- 
mong other ſubjects, the effects that formerly belonged to Daniel, and 
which veſted in the father by his ſurvivance. 

It was anſwered, That nothing more was intended by the bet 

than to ſettle upon his eldeſt ſon his proper effects, which, but for 
that deed of ſettlement, would have deſcended to his heirs ad inte/ta- 
to; that there is nothing in the tenor of the deed of ſettlement, or in 
the circumſtances of the parties, upon which to preſume that the 
father intended to void the ſubſtitution, had he even known of it 


at the time: but his ignorance of the ſubſtitution, removes all ſuſpi- 


cion of his having any will about the matter, Tete or revealed: con- 
ſequently, that the caſe reſolves into the following queſtion, whether 
Daniel's effects muſt be carried by the mere force of the words in the 
father's ſettlement? which muſt be anſwered in the negative; be- 
cauſe, though the words are general and ſufficiently ample, yet words 
alone, without intention, have no operation in law; and, with re- 
ſpect to the father's intention, it certainly goes no farther than to 
provide to his eldeſt ton w hat would otherwiſe have fallen to his 
heirs ab inteſtato. 
Found, that the general diſpoſition in che 1734, ket 6 Job | 
Campbell to his ſon the purſuer, ſeveral years before Daniel's 
* will had a being, does not evacuate the ſubſtitution in the ſaid 
" will, but chat the fame does ſtill ſubſiſt.“ 


N „ 25 25th November 1740. 
Farl of Dan NLE Y contra CAMPBELL of Shawfield. 
TACIT RELOCATION. 


N the 1726, Edward Tyde, eldeſt ſon to Lord Cornbury, obtained 
from Queen Anne a leaſe for three nineteen years of the feu-duties 
of the iſle of lay, of value L. 500 Sterling yearly, for an annual 
pay ment of L. 550 Scots to the crown. Campbell of Shawfield, as 
proprictor of the iſland, being liable perionally for theſe feu- duties, 
| obtained 
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obtained from the Earl of Darnley, in the right of the ſaid Edward 
Hyde, tacks of the feu-duties for payment of L. 3oo Sterling to the 


- Earl, and relieving him of the yearly ſum of L. 300 Scots, payable to 
the crown. The laſt tack was granted in May 1737, to endure from 
Whitſunday 1737 to Whitſunday 1738. The tack-dutics were regular- 


ly paid for that year; after which there was an interruption for two 


years, the Earl having gone abroad without leaving powers to call 


for his rent. At the next counting, the Earl inſiſted for the full 
feu-duties, payable by Shawfield as proprietor. Shawfeld anſwered, 
That he had the benefit of tacit relocation, and was liable only for 
the rent contained in his tack. This communing produced a charge 


for the feu-duties contained in Shawfield's charter; which being 
brought into Court by ſuſpenſion, it was argued for the charger, 


that tacit relocation is a privilege only to tenants in the natural poſ- 


ſeſſion; and not to tackſmen of mails and duties, nor of feu-duties, 


who have no natural poſſeſſion. If a tenant continue in the natu— 
ral poſſeſſion after his tack is expired, he cannot pretend to poſlets 
without paying rent to the proprietor; and the beſt rule for deter- 
ming what rent he ſhould pay, is what he paid formerly. But, if a 
tackſman of mails and duties, or of feu- duties, continue to intromit 
after his powers are at an end, what ſhould be the conſequence, o- 

ther than to account to the proprietor for every ſhilling he receives? 
Accordingly, tacit relocation is not to be conſidered as a privilege 


| beſtowed upon tenants, but what muſt follow from the nature of the 


thing, when one continues in the natural poſſeſſion of another man's 


land. 


To this tov it was 1 for Shawfield, That the ſame 
expediency which in all countries has introduced tacit relocation 


with regard to tacks, has alſo introduced tacit relocation, or ſome- 


what ſimilar to it, in all other contracts of the fame nature. In all 


affairs where the ſame operation is to be renewed annually, and 


where one undertakes to work for another, eſpecially where the na- 


ture of the work requires a delectus perſonarum, the contract muſt bear 
one of two conſtructions ; either that it is to end at the term cove- 
nanted as if it never had been, or that matters are to continue upon 


the footing of the contract, unleſs parties declare their will to the 


- contrary. The former conſtruction would be attended with 1ncon> 
veniencies; for however well the parties may be ſatisfied with each 
other, yet they muſt ſeparate, unleſs the covenant be renewed debito 
tempore, which is always troubleſome ; often impracticable, as where 


a man happens to be abroad, where Hy becomes lunatic, or wherc 


infants without tutors ſucceed to an eſtate. Such inconveniencies 
have determined mankind to the other conſtruction, that in tacks 


and other ſimilar covenants a term of indurance is ſpecified, that the 
parties may be at liberty after it is elapſed ; and if they ſeek not to 


be free, that matters are to continue in fatu quo. This conſtruction 


more ſimple in the execution than the other, and attended with no 
inconveniencies, is, at the ſame time, ſo much more agrecable to the 


nature 
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nature and purpole of ſuch bargains, that we can be at no loſs to ac- 
count why it has become univerſal. Tacit relocation therefore is 
founded on the conſent of partics, juſtly implied from the nature of 
the bargain. And this is Craig's account of the matter, lib. 2. deg. 
9. F 10. and of Lord Stair, Book 4. tit. 26. F1% _ 

With regard to the purſuer's reaſoning, it was obſerved, that had 
tacit relocation no other foundation but mere poſſeſſion ſubjecting 
the poſſeſſor to a rent, it would not have the effect that the law gives 
it, nor indeed any good effect. For, if nothing were to bind the 
tenant but his actual poſſeſſion, he would be at liberty to remove at 
any time he pleaſed betwixt terms, and be liable only to pay rent in 
proportion to the time he poſſeſſed. But he is bound for a year's 
rent, if he but enter upon a new year, or even if he do not intimate 
to his landlord debito tempore his intention to remove. And if con- 
ſent be once eſtabliſhed as the foundation of tacit relocation, there 
is quam proxime the ſame reaſon for implying conſent in tacks of mails 
and duties, in tacks of teinds, and in tacks of feu-duties, as m com- 
mon tacks, and the ſame utility and conveniency of execution in all 
of them. And to ſhow that this is agreeable to the common ſenſe of 
mankind, it ſhall be ſuppoſed that a tackſman of mails and duties, 
after expiring of the term contained in his tack, continues in the 
civil poſſeſſion, but loſes the bulk of the rents by bankrupt-tenants ; 
Dueritur, Is he liable for the duty contained in his tack, or is he 
only liable for what he has received ? If there be no tacit relocation, 
he is only liable for the latter. The purſuer muſt maintain this pro- 
poſition, and yet no ſenſible man will be of his opinion. 
The Lords ſuſtained the defence of tacit relocation.” 


Ne XVI. Weener 1740: 
SAMUEL GROVE contra Jonx Gonk Don, Eſq: 


FOREIGN. 
GN brought a proceſs againſt Gordon, for payment of L. 169 
Sterling, in a holograph promiſſory- note, granted by Gordon t. 
Sir Archibald Grant, dated, London, 11th Member 1730, to which the 
purſuer had right by indorſation. The defender did not preten 
the debt was paid, nor extinguiſhed by any tranſaction ; nor did he 
ſtate any particular fact to ſhow that it was an unjuſt debt; bu! 
reſted his defence upon the ſtatute of limitations in England; in- 
ſiſting, that the claim was extinguiſhed by preſcription ; that no ac. 
tion would be ſuſtained in England; and that if the claim was 
voided in the locus contratus, it could not be revived by bringing the 
action in another country. This defence was endeavoured to be 
_ Jupported by analogy: 1, Of a Scotch bond informal by the act 


8 | 1691, 
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1681, and therefore null, which it was averred would not Produce 
action in France, nor in any other country where the law of nations 
is underſtood. 2d, Of an uſurious bond in Scotland, ſtipul ting more 
than the legal intereſt, which would not produce action in a foreign 
country, even where the legal intereſt is equal to that ſtipulated in 
the bond. And 3219, Of the exceptio rei judicate, which can never be 
ſtronger than an exception founded upon a ſtatute, and yet is ſuſtain- 
ed in all countries. | 

In anſwering this defence, it was premited, that forcign ſtatutes 
have no coercive authority extra territoriums and therefore, that they 
cannot be pleaded to any effect here, other than to furniſh argu- 
ments from equity, or from any other ſolid foundation, ſuch as 
ought to be regarded in the judgments given by all courts. Upon 
this principle it was maintained, that a Scorch bond, informal by the 
act 1681, ought, notwithſtanding, to produce action in England or 
France, being good evidence of the debt jure gentium ; admitting the 
defender to make any juſt defence againſt the claim, and to verify 
his defence. But it was yielded, that an uſurious bond ought not 
to produce action extra territorium, more than intra territorium 5 be- 
cauſe the tranſgreſſing the laws of a ſociety, is a wrong which ought. 
to be diſcouraged every where. Upon the ſame principle, it was 
alſo yielded, that if a claim be extinguiſhed in England by the ſtatute 
of limitations, or in Scotland by the triennial preſcription, a good 
defence lies againſt the claim in every other country ; upon this ra- 
tional preſumption, that the claim muſt have been ſatisfied, or 
ſomehow extinguiſhed, ſince the claimant ſuffered the door to be 
ſhut againſt him in his own country by preſcription ; and that this 
defence ought to be ſuſtamed unleſs taken off by ſome ſtronger pre- 
ſumption. : 

Theſe things premiſed, the purſver, to make his anſwer the more 
. diſtin, ſuggeſted the following point, W hether the defence was to 
he conſidered as a ſtatutory defence, or only a defence in equity? 
He obſerved, that it could not be a ſtatutory defence, becauſe the 
ſtatute founded on was not a Scotch ſtatute; and therefore, could have 
no authority qua ſuch in Scetland. He admitted the defence to be rele- 
vant as a defence in equity, upon the preſumption that the debt was 
extinguiſhed; but then contended, that the defender could not avail 
himſelf of this preſumption, confidering his acknowledgment that he 
had not made ſatisfaction, and conhaering that he does not ſtate any 
fact to ſhow that the debt is unjuſt. 
With regard to the argument drawn from the exceptio ret indicate, 
the purſuer obſerved, that a judgment has in all countries the effect 
of voiding a debt as much as voluntary payment; and therefore, that 
an exception effectual in all countries muſt ariſe A from each; 
but that a ſtatntory exception is in a very different caſe: it has —— 
ſtronger effect in any country than compenſation has with us, which 
is, that it does not extinguiſh the debt till it be pleaded by the party, 


and applicd by the Judge. For this reaſon, if a defender omit a 
| ſtatutory 
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Ratutory defence, and ſuffer :ndgment to paſs againſt him, upon 
which the money is recovered, he will not have a condictio indebiti. 
The ſtatutory defence is barred as competent and omitted. 

In this caſe, the defender had reſided in Scotland ſome part of the 
ſix years: but it was thought, that this circumſtance could afford no 
ſeparate anſwer to the purſuer upon the ſtatute of the 4th of Queen 
Anne; both becauſe the defender was in England when the cauſe of 
action accrued; and allo, becauſe the ſtatute of limitations is only 
ſuſpended while the debtor 1s beyond Fan, which are the words of the 
ſtatute. 

«© The Lords, notw ahitanding. ſuſtained the defence, and al” 

« ſoilzied.” 


Upon the plan of the purſuer's pleading, which appears juſt and 
ſolid, the ſtatute of limitations, when pleaded in England, has an ef- 
fect different from what it has when pleaded in Scotland. In England 
it is calculated to bar action; and therefore, in England, action could 


not have been ſuſtained upon this promiſſory- note. But in Scotland, 


where the ſtatute can only be conſidered as an argument, not as a 
law, action ought to have been ſuſtained upon the promiſſory-note, be- 
ing a good evidence of the debt jure gentium. The defence upon the 

preſumed extinction ought to have been found relevant at the ſame 

time; but that it was elided by the anſwer, to wit, that the defender 
did not ſo much as ſay, Satisfaction was made. 


Ne XVII. - . December 1740. 
ARRESTMENT. 


Decree of furthcoming i in ablance being ſuſpended, he char- 
ger, to inſtruc the debt due by the arreſtee to the common 
debtor, produced a bond, which the arreſtee had granted to a third 
party, with a general diſpoſition of moveables by the third panty o 
the common debtor. "& - = 
The objection to this . W as, that a general 'Gifpolition of 
moveables without confirmation, is not a veſting right, more than « 
diſpoſition of land without os : that the ſubject ſtill remain- 
ed in hæreditate jacente of the diſponer, in ſo much that a creditor of 
his confirming, would exclude the general diſponce; and therefore, 
che arreſtment laid in the hands of a perſon who owed nothing to 
the common debtor, but to his cedent, could not be effectual. 
ade, Confirmation being aus legitimus, no perſon is intitled to con- 
_ frm but he alone to whom the ſubje belongs. Creditors have no 
Wer to confirm their debtors: if this could be, there had been no 
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vocation for the act 1621, inventing the charge againſt an heir at the 
inſtance of his proper creditors. 

What moſt diſhculted the Judges was, that the arreſter could not 
confirm a diſpoſition to which he had no right. Precedents of the 
Commiſſarv Court were appointed to be ſearched. None were 
found ; and there the matter was ſuffercd to reſt. 

The firſt point alſo ſcems well founded. A general diſpoſition 
eſtabliſhes no right, till it be completed by contirmation: and a de- 
cree of furthcoming cannot oblige the arreſtee to make payment to 
the arreſter, when he i is not bound to make payment to the common 
debtor. And, if it be demanded, by what fort of diligence then is a 
general aſſignation of moveables to be carried where there ! is no con- 
firmation? the anſwer is, that it muſt be carried by a proceſs of ad- 
zudication, which is the legal remedy where others fail. Nor is it 
a novelty, that moveable ſubjects ſhould be affected by adjudication. 
Where the debtor in a moveable bond dies without any to repreſent 
him, there can be no arreſtment, becaule there is no perſon againſt 
whom it can be executed: the only remedy is to adjudge the bond 
from the creditor, which will intitle the adjudger to proſecute dili- 
gence, as the original creditor himſelf might have done. In the 
Tame manner where a general aſſignee is not confirmed, his creditors 
cannot poind the goods contained in the general aſſignation, becauſe 
theſe goods are not his before confirmation: as little can there be a 
decree of furthcoming ; and fo the only remedy is a legal conv eyance 
.of the general aſſignation itſelf by * 


Je XxvIll. | e February 1741. 
Ganter BEC OG contra JAMES AR Nor. 
DEATH-BE D. 

EBATED, | but not determined, Whether a donator of ultimus 


heres has the ſame privilege with a | natural heir, to reduce a 
deed done on \ death - bed! 5 | 


Ne XIX. . | 8 June 1741 
BaRBARA NEWLANDS contra ALEXANDER NEWLANDS. 
CONTUMACY. 


Complaint being made to the Court of Seſſion, againſt Alex- 
; ander Newlands ſkinner, charging him with ſubornation of wit- 
neffes, the Complrine”y was not many ordained to be anfwered, but 
warrant 


COURT OFT SES. 33 
Farrant granted to apprehend Alexander Newlands, and to bring him 
before the Court in order to be examined. Alexander Newlands, 
dreading the ſtorm, had retired out of the country before the com- 
plaint was preſented, leaving a factory with Robert Bull to anſwer for 
nim. Robert Bull gave in anſwers to the complaint, which had not 
the effect to clear him. The Court pronounced the following inter- 
locutor: © Having again heard the foreſaid petition and complaint 
f Barbara Newlands, and anſwers for Alexander Newlands with the 
« jnterlocutors directed to macers or meſlengers, to apprehend the 
« ſaid Alexander Newlands, and to bring him to the Court in order to 
„his being examined, together with the execution returned by 
„% Francis Gibſon macer, that he had ſearched for the ſaid Alexander 
« Nezwlands and could not apprehend him; they grant warrant for 
letters of horning directed to meſſengers, to command and charge 
« the ſaid Alexander Newlands perſonally, or at his dwelling-place, if 
© within Scotland, for the time; and if turth thereof, at the market- 
« croſs of Edinburgh, pier and ſhore of Leith, to compear before the 
“% Lords the third day of Jure next, in the hour of cauſe, with con— 
„ tinuation of days, to anſwer to the matters contained in the ſaid 
complaint, under the pain of rebellion, and putting him to the 
« horn; wherein if he fail, the ſaid day being bygone, that the 
„ {aid meſſenger denounce him his Majeſty's rebel, and put him to 
„the horn, and eſcheat and inbring all his moveable goods and gear 
to his Majeſty's uſe, for his contempt and diſobedience.” And, it 
being reported to the Court, that the charge was given, as directed 
by the interlocutor, they proceeded to pronounce this other interlo- 
cutor: © The Lords having taken under conſideration the cauſe, Bar- 
« bara Newlands againſt Alexander Newlands, and his having been 
„ charged, by virtue of letters of horning, to compear before the 
© Lords the third day of June, and, having ordered their macer to 
„ call the ſaid Alexander Newlands, both yeſterday and this day 
« thrice, and, he not compearing, they ordain him to be denounced 
rebel, and put to the horn, and all his moveable goods and gear to 
bc eſcheat and inbrought to his Majeſty's uſe, for his contempt and 
_ « diſobedience, and ordain the horning and executions thereof to be 
_* thereafter regiſtercd.”” 
As this form of procedure was not common, the Judges, before 
they took any ſtep, remitted to two of their brethren to ſearch for 
precedents. Several precedents were found, and laid before the 
Court; ſome of which follow. 
11th June 1577. The Lords of Council ex officio ordained letters | 
to be directed, at the inſtance of our Sovereign Lord's Advocate, to 
warn Malcolm Bower and Henry Adamſon to compear perſonally before 
the {aid Lords 21ſt inſtant, with continuation of day „ to anſwer to 
ſuch things as ſhall be inquired at them, under the pain of * 
and putting them to the horn. 
21ſt October 1578. The Lords of Council aſſigned to Andrew Ker 
notar, the 12th of November next, for exhibiting before the ſaid 
F | e 
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Logds his pr ocothol, under the pain of rebellion and putting J him to 
the horn, with certification, if he failzic, that letters will be directed 
accordinely. | 
22d June 1584. The Lords of Council ordain letters to be direct- 
ed at the inſtance of Thomas Martine, to command and charge n 
Heriot of Fingaſk to compear perſonally before the ſaid Lords the firſt 
of July next, with continuation of days, to anſwer 7 inquirendis, 
under the pain of rchellion. 
18th July 1584. The Lords of Council vedain letters to be di- 
rected to command and charge Mr Willam Brand miniſter of Fall- 
land, and David and James Ramfays, to compear perſonally before 
the taid Lords 21ſt July inſtant, with continuation of days, to anſwer 
to {uch things as ſhall be ;nguired at them, under the pain of rebel“ 
lion, and putting them to the horn; with core cation, if they fal- 
zie, that letters ſhall be directed accordingly. 
13th July 1586. The Lords underſtanding that Mr William teak. | 
den, parſon of Cleugb, being apprehended by virtue of the King's 
letters paſt by deliverance of the Lords, in order to be brought be- 
fore the Court, to anſwer certain points of falſchood, had made his 
eſcape, they grant full power and commiſſion to Patrict, Maſter of 
Gray, Commendator of the abbacy of Dunfermline, to pott, with con- 
vocation of the lieges, and, in his Majeſty's name, to ſearch for the 
ſaid Mr William Lumſden, and to make the King's keys, Cc. and, be- 
ing apprehended, to produce him before the Lords of Council and 
Seſſion, to anſwer to the ſaid points of falſehood. 
1ſt November 1586. Our Sovereign Lord, and Lords of his High- 15 
neſo's Seſſion and College of Juſtice, underſtanding that Andrew Sem- 
ple, bailie-depute of Paiſley, has, in a fenced court, holden within the 
tolbooth thereof, in preſence of 200 perſons, or thereby, by words in- 
decent, heavily murmured, injured, blaſphemed, diſowned and light- 
lied the judgment and proceedings of the Court of Seſſion, and there- 
throuzh has incurred the pains contained in the acts of parliament ; 
therefore ordain letters to be directed to officers of arms, Sheriffs in 
that part, charging them to command and charge the ſaid Andrew 
Semple to enter his perſon in ward, in the caſtle of Blackneſs, within 
48 hours after the charge, there to remain, upon his own expences, 
under the pain of rebellion ard putting him to the horn, and, if he 
failzic, to denounce him rebel, put him to the horn, and eſcheat and 
nbring all his moveable goods to his Majeſty” S uſe. 
iſt December 1592. A charter-cheſt, which, by order of ho Lords 
in a proceſs, was exhibited in Court, and i in cuſtody of the clerks, was 
violently ſpuilzied and taken away, under the colour of a warrant 
obtained from Sir Richard Corkburn, Secretary of State ; and a com- 
plaint being brought into Court upon this atrocious delict, the Lords, 
diſregarding the Secretary's warrant, gave command to their macers 
to charge the ſaid Sir Richar d to enter his perſon in ward, within the 
caſtle of Edinburgh, within three hours after his charge, and to charge 
the principal parties to enter their perſons within the tolbooth of 
Edinburgh, 
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Edinburgh, within tix hours after their charge; there to remain, un- 
der the pain of rebellion and putting them to the horn; 2nd, upon 
their failzie, to denounce them rebels, put them to the horn, etcheat, 
and inbring, Oc. 

After all, a petition was preſented to the Court, in the name of 
/e ander Newlands, complaining of the toregoing proceedings as ar- 
bitrary and unprecedented ; that, in matter of contempt, the Court 
had no power other than to hold the abſent party as confeſſed; that 
the foregoing precedents belong all to a period when liberty and pro- 
perty were not well aſcertained ; and that ſuch dangerous powers 
had been entirely given up in later times; evident from this, that 

not a ſingle inſtance has happened fince the 1 592. 
It occurred to the Court, at adviſing this petition, that, by o our old 
law, even in proceſſes purely civil, the defender was bound to attend 
perſonally in Court; and his moveables were attached till he ſhould 
ind caution to appear; that this practice gave way to a more equi- | 
table form, borrowed from the Roman law, of holding defenders as 
confeſſed; but that, even in caſes purely civil, the old form muſt 
ſtill ſubſiſt, where the defender cannot be perſonally apprehended, to 
be held as confeſſed : much leſs doubt can there be that the old form 
muſt remain, with regard to matters of a criminal nature, where 
holding as confeſſed will not anſwer the purpoſe. It further occur- 
red, that it is a privilege inherent in all courts, ſovereign courts eſpe- 
_ cially, to explicate their own juriſdiction, and to take all proper ſteps 
e to judgment, ſuch as obliging a man to anſwer perſonal- 
ly to facts that are charged againſt him. And, if it be a neceſſary 
or uſeful ſtep to examine a party accuſed, which is undeniable; it 
neceſſarily follows, that all legal compulſion may be directed by the 
Court to force perſonal compearance. 


„Upon theſe conſiderations the Lords refuſed the petition with- 
20 out anſwers.” _ 


No XX. OO. Jul 1741. 
Principal Curnks of Srssion contra EXTRACTERS. Z 


PUBLIC OFFICER. 


IHE clerks of ſeſſion, in February 1739, having made a table of 
regulations to be obſerved by the extracters, and the extracters 
having refuſed to comply with theſe regulations, ſix of them were 
diſmiſſed by che clerks, becauſe of their obſtinacy. This produced 
a remonſtrance from the extracters to the Court, complaining of the 
regulations as hard upon them, and inſiſting that they were poſſeſſed 
of a ſtanding office in the Court, that it was their free-hold, of which 
they could not be diveſted except upon malverſation, tried in a court 
of law. The Court firſt found, That the clerks of ſeſſion cannot 
+ arbitrarily remoye their ſervants, the extracters, without cauſe.“ 


But 
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But the clerks, in a reclaiming petition, having tet furth, that the 


extracting of acts and decreets is a part of their office; that it is their 
ſubſcription which gives faith and authority to an extract, and that 
the extracter is really and truly no other but their amanuenſis; that 
the extracters are not even members of the College of Juſtice ; 
and that, as the clerks are liable for all the writings produced in 
Court, of which the extracters muſt have the cuſtody, when employ- 
ed in extracting acts and decreets, it would be extremely hard upon 
the cic ks, if they could not turn out their ſervants upon ſuſpicion, 
when, in moſt caſes, it is * to bring a | regular w of 


malverſing. 


« The Court altered, and found the extracters to be ſervants re- 
* moveable at pleaſure.” 


MN” XXI. Fs pos July 1747. 


Sir ROBERT PRINGLE, and other Juſtices of the Peace, contra The 
Earl of HomE, and other Juſtices. 


JURISDICTION. 


Y the 38th act 1661, The juſtices of the peace, among other in- 
ſtructions to them, are required © to meet and convene together 


four times in the year, v2. the firſt Tueſday of May, the firſt 7 10 
dan of Auguſt, the laſt 7 ueſday of October, and the firſt Tueſday of 


March.” And, it is declared, © That they ſhall have power to con- 
« tinue the ſaid ſeſſions, or to adjourn the ſame to ſuch days and 
« place as ſhall be moſt convenient.” Some of the juſtices of the 
peace of Berwickſhire, judging Greenlaw the head burgh of the ſhirc, 


to be an inconvenient place for their meetings, did, at an adjournment. 


of the quarter-ſefſions, make a regulation in the form ef a reſolve, 
as follows: © They reſolve, that, for hereafter, they will hold their 


quarterly ſeſſions, and other intermediate meetings in Dunſe, ex- 


cepting when occaſionally their affairs render it proper for them 
to meet at ſome other place; and appoint the conſtables to notify 
this reſolution to all the people of the country, by publiſhing the 
ſame at every kirk-door of the county, on the ſecond W of 


June after the forenoon's ſermon.““ 


The other juſtices apprehending that this regulation was beyond 5 
the power of the juſtices, brought it under review by ſuſpenſion; in 
which they urged, that the head-burgh of the ſhire is, by common 
law, the place where all courts are to be held, unleſs the contrary be 


ſpecified; and that this is ſuppoſed in the ſtatute 1661, naming the 
days of meeting, but ſaying nothing of the place, leaving that to the 


regulation of the common law. 
*.T he Lorus ſuſpended the regulation f umpliciter,”? h 
Ne XXII. 
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Ne XXII. | 28th November 1741. 
SOMMERVILL contra GEDDIE. 
DEATH-BED. 


N a reduction upon the head of death-bed, the proof came out 
| thus: In, The granter, for a dozen of years before her death, 
was troubled, at intervals, with graveliſh pains ; and ſhe died of a fit 
of the gravel upon two days illneſs. 2do, She was not troubled with 

the graveliſh pains when ſhe ſigned the diſpoſition challenged, which 
was at nine at night, though ſhe was in bed at the time; and ſome of 
the witneſſes add, that the did not appear to be in perfect health. 
ztio, She lived 45 days thereafter ; and, until within two days of 
her death, was in the ordinary ſtate of health ſhe had been in for a 
| dozen of years before, managing her affairs within doors, unleſs when 

ſhe was troubled with the graveliſh pains. 4, She was of entire 
judgment when ſhe ſigned the deem. ” 
The Lords by a narrow plurality found it proved, That Marion 
„Miller was on death-bed when fhe granted the diſpoſition in 
«« queſtion.” - | 


Ne XXIII. 9th December 1741. 
Jaurs Leitn Eſq; contra Lord BAN FF. 
PASSIVE TITLE. 


YOHN Lord Banff, after poſſeſſing his eſtate for three years, du- 
ring which time he contracted great debts, having died in the 
ſtate of apparency, one of his creditors brought an action upon the 
paſſive titles, againſt the preſent Lord Banf, brother to the deceaſed, 
_ concluding, that he ſhould be found liable upon the act 1695, as be- 
ing now in poſſeſſion of the eſtate. He urged, 1mo, That, though he 
could not ſubſume upon the expreſs words of the firſt branch of the 
ſtatute, ſince the defender was not ſerved heir to the remoter prede- 
ceſſor, paſſing by the interjected apparent heir; the equitable con- 
ſtruction of the ſtatute was for him, the fraud being as great, to poſ- 
ſeſs the eſtate without acknowledging the interjected apparent heir's 
debts, as to ſerve to the remoter predeceſſor without acknowledging 
them. 24s, That he was in the caſe provided for by the ſecond 
branch of the ſtatute, and could ſubſume in terms thereof, that the 
defender's poſſeſſion of the eſtate ſubjected him univerſally to the 
predeceſſor's debts ; becauſe, in the ſenſe of this act, the interjected 
apparent heir is a predeceſſor whoſe creditors are provided for. 
Io the firſt it was anſwered, That the ſtatute 1695, being a cor- 
rectory law, it would be «fuming no leſs than a legiſlative authori- 
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ty, to extend the remedy beyond the letter of the ſtatute. To the 
lecond, anſwered, The interjected apparent heir is not a predeceſſor 


in the ſenſe of the ſtatute : nor is it any part of the mtendment of 


the ſecond branch, to afford his creditors relief. The firſt branch 
of the ſtatute is calculated for their relief; and fo far are they 
ſecured by it, that the next heir-apparent is barred from making up 
a feudal right to the eſtate, without doing juſtice to theſe creditors 
in valorem. The purpoſe of the tecond branch is, to provide an ad- 
ditional check againſt the fraud of heirs-apparent, who, by poſſeſſing 


upon ſingular titles, found means to elude all the checks formerly 


contrived : and the additional check is, to make the poſſeſſion of an 
Ucir-apparent, whatever his title be, an univerſal paſſive title, equal- 


ly as if he were entered heir, ſo as to ſubject him to all the debts of 


his predeceſſors ; that is, to the debts of thoſe who died infeft in the 
eſtate. To interpret this clauſe ſo as to benetit the creditors of the 
interjected heir-apparent, is to make the ſtatute inconſiſtent with it- 
telf; for, upon that footing, the heir in poſſeſlion would be liable to 


the debts or the interjected heir-apparent, not only univerſally, but 


even though the interjected heir- apparent ſhould die without poſſeſ- 
ting a month; contrary in both articles to the firſt branch of the ſtatute. 
The Lords ** the defender.“ 


No XXIV. e 11th Jamary 1742. 
 ConmmiNG contra WALKER. 


COMMUNITY. 


AMES CUMMING, being choſen deacon of the 3 of Edin- 

burgb, was charged with horning for payment of the ſum in a 
bond, which had been granted ſome time before by the office-bearers 
of the corporation to James Walker, in the following tergas : © We 
the ſaid Archibald Brown, &c. bind and oblige us, and our ſuccel- 
* ſors in office, conjunctly and ſeverally, thankfully to content and 


** repay to the ſaid James Malter. In a ſuſpenſion of this charge, 
the caſe was conſidered with regard to two different forts of corpo- 


rations ; one, where there is a power to borrow money, the other, 
where there is none: and, with regard to both, the reaſoning was as 


tollows : When a ſet of men are incorporated 1 in order of craic: with 


expreſs powers to borrow and lend, there is no doubt that the preſent 
oflice-bearers, as repreſenting the incorporation, may be ſued for pay- 


ment of money borrowed by their predeceſſors in office. The rea- 
ſon is obvious; that there is no form for bringing a corporation into 


4 procels, but by citing the office-bearers. And, for the ſame rea- 
ton, when 2 bond is granted binding the office- 88 and their ſuc- 
ceſſors in office, the ſucceſſors may be ſummarily charged upon the 
bond; a charge being the only compulſion provided by law to oblige 
the corporation to do juſtice to the creditor, But, even in that cate, 

| | | the: 
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the proper effects of the office-bearer will not be affectable by ſuch 
a diligence: all that can be done 1s, to throw hun into Jail, as repre- 
ſenting the incorporation. The effects of the incorporation may be 
attached for payment of the debt, but not the proper effects of any 
one member. A royal burgh 1s a proper example, being an incorpo- 
ration holding land of the King, and having conſequently a power 
to contract debt. The preſent magiſtrates. of Edinburgb are liable 
to a ſummary charge for payment of debt borrowed by their 
predeceſſors in office; the creditor may proceed to incarcerate the 
magiſtrates, as repreſenting the town, if they poſtpone payment ; but 
no creditor ever dreamed, that the provoſt of . Edinburgh's proper 
eſtate can be adjudged for payment of any of the town's debts. 
Such is the caſe of incorporations wo have power to contract 


debt. But there are many incorporations who have no ſuch power, 


which is the preſent caſe. The butchers of Edinburgh have a leal of 


cauſe, and are united ad hunc efectum only, to bar any perſon from ; 


exerciſing that trade without paying them a compoſition : they have 


no land: they may have a box, but no other cammon property; and 


they have no power to contract debt qua incorporationg If a man 


lend his money to ſuch a ſociety, he can have by law no action, ex- 


cept againſt the perſons who receive the money; unleſs he can ſhew, 
that it was in rem verſum of the ſociety : in which caſe he can claim 


his money out of the box. But it is abſurd to think, that the office- 


bearers of ſuch an incorporation Can bind their Scales i in office, 
when they have no power to borrow money in name of the corpora- 


tion. A man who accepts to be deacon of ſuch an incorporation, 
has not reaſon to apprehend danger from public debt: he can never 
dream that an incorporation which has no Power to | borrow money, 


can be in debt. 


The company of archers were incorporated by James VI. but with 
no power to borrow money. Suppoſe any one had been ſo foolith to 
lend money to the company twenty or thirty years ago, would he 


not be laughed at to make a demand upon the * office-bearers 


of the company? 


The Lords paſſed the bill without caution, upon conſigning a 
85 4 to the effects of the 1 Incorporation.” 


January 1742 


Captain ChaRLES CAMPBELL contra + Repreſentatives of his Brother 


| ARCHIBALD, 


' PROVISION to ) HEIRS and CHILDREN. 


OLONEL James Campbell, in his contract of marriage, became 
bound to ſecure a ſpecial ſum out of the conqueſt during the 


marriage, 
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marriage, © to himſelf and ſpouſe in conjunct fee and liferent, and to 


the bairns to be procreate of the marriage in fee; which failing, 


to his heirs and aflignees.” The Colonel died without perform- 
ing his obligation, leaving three ſons, Archibald, Charles, and Fobn, and 
a daughter Mary. Fobn, having died without claiming his ſhare of 
the ſaid proviſion, .it was diſputed among the ſurviving children, By 
what rule the ſubjects contained in the ſaid proviſion ſhould be di- 
vided amongſt them? For Charles it was pleaded, that an heir of 
proviſion in a contract of marriage, is es zþ/o creditor, requiring no 


ſervice to veſt the right in him; that the us credit; eſtabliſhed in 


Jobn by the ſaid proviſion, muſt, after his death, tranſmit to his heir 
Charles, who conſequently is intitled to draw FJobn's ſhare, over and 


above what belongs to himſelf jure proprio. Archibald being dead, it 
was pleaded for his repreſentatives, that a proviſion in a contract of 
marriage does not veſt in the heir or heirs without a ſervice; and 
therefore that John, who died without a ſervice, can tranſmit nothing 


to his repreſentatives; which muſt -produce a tripartite diviſion. 
And, to ſupport this fide of the debate, the following chain of rea- 
ſoning was employed. |} _ | „ 

It was premiſed, that an obligation to pay certain ſums to chil- 


dren of a marriage, at a certain age, or at marriage, mutt be diſtin- 
guiſhed from an obligation to ſettle a ſubject, whether land or mo- 


ney, upon the huſband and wife in conjunct fee and liferent, and up- 
on their children in fee. In the former caſe, the children are credi- 
tors and fiars of the ſtipulated ſums; and therefore a fervice is no 


them. | 


more neceſſary, than where a bond of borrowed money is gtanted to 


The other caſe, which is that under conſideration, is more intri- 


cate. And to clear it, the condition of the children fhall firſt be 


confidered, and next, that of the father. The children acquire ſe- 


veral powers or faculties by ſuch a ſettlement. 1mo, They have a 
faculty to compel their father, or whoever is the obligant, to ſecure 
the ſum in terms of the contract; and this faculty they have even 
during the father's life. 2do, After the money is fecured, whether 


upon land, or by the bond of a reſponſal debtor, the children are in- 


titled to challenge every alteration or alienation made by the father, 
contrary to the bona fides of the contract. 3tio, Suppoſing no contra- 


vention, the children, as heirs of proviſion, are intitled to ſucceed, 


and to enjoy the ſubject. Io 
The two firſt faculties mentioned, are no more than what belong 
to every heir of entail, immediate or remote, in order to preſerve 
the ſubject entailed for their uſe. And it is with regard to theſe 
faculties, that heirs of a marriage, or of proviſion, are underſtood 
to be creditors ; Starr, tit, Heirs, $ 19. Theſe faculties they can 
exerciſe without a ſervice ; for the action is competent to the imme- 
diate ſubſtitute, during his father's life, when he cannot be ſerved; 
and is alſo competent to a remoter ſubſtitute, who poſſibly may 


never ſucceed. But then, it muſt be obſerved, thar privileges of 


this 


1 
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Mis fort, which do not ſuppoſe the fee or property to be in the pur 


ſuer, are no other than perſonal faculties or powers, which not being 


derived from any predeceſſor, require not a ſervice: each ſubſtitute 


in the ſettlement has, by the entail, a title to oblige the obligant to 


fulfil, and alſo can challenge any decd done againft the fettlement : 


and he muſt conſequently have an action to make good his claim. 
If this needs any explanation, it will be evident by a familiar exam- 


ple. An heir apparent is intitled to reduce deeds done by his pre- 
deceſſor upon death-bed. This is no jus crediti nor fee, in the heir- 
apparent, derived from an anceſtor : it is a perſonal privilege, which 


belongs to him in his own right; and, if he die without exerciſing 
this privilege, it dies with him. The like action is indeed compe- 
tent at the inſtance of the next heir- apparent; but it is competent 


to him in his own right, not as deriving right from the deceaſed 


heir-apparent; the rule in law being, That a proprietor, upon death- 
bed, cannot hurt any of the ſubſtitutes in his eſtate, whether imme 
a, Fr, . 

As to the laſt mentioned power or faculty competent to the chil- 


dren, which is, to ſucceed to their father as heirs of proviſion, it muſt 
be evident, ſuppoſing the ſum ſecured to be exiſting, that they can- 
not make that power or faculty effectual, otherwiſe than by a ſer- 


vice. The only queſtion is, ſuppofing no performance of the obli- 
gation during the obligant's life, whether they can infiſt againſt his 
heirs of line, to pay the ſums to them directly as creditors, without 


the intervention of a ſervice? To handle this point with preciſion, 
two different caſes muſt be ſtated. It happens commonly in con- 


tracts of marriage, that the huſband's father, if he be alive and hold 


the eſtate, becomes bound to provide a certain ſubject, money or 
land, to his ton the huſband, and the ſon's wife, in conjunct fee and 
liferent, and to the heirs or children of the marriage in fee. In this 
_ caſe, the huſband is the inſtitute or creditor in the obligation; and 
therefore, whatever action the children of the marriage may have to 


force performance in their own right, they never can enjoy, nor 
hold the ſubject, but in the right of their father the inſtitute or cre- 
ditor. He was intitled to enjoy the ſubject in the firſt place, and 


they only as deriving right from him. Suppoſing next the huſband 


himſelf to be obligant, he, in that caſe, ſupports two different cha- 
racers : he is debtor or obligant ; he is, at the ſame time, creditor or 
inſtitute in the entail ; and therefore, though the children, in their 
own right, may have an action againſt him qua debtor, to perform 
his engagement ; yet, as they are but ſubſtitutes, they cannot hold or 
enjoy the ſulijec, but as deriving right from their father, qua inſti- 


tute; and conſequently a ſervice is neceſſary, 


And thus the queſtion is in effect anſwered. If the ſubjc be ſe- 


_ cured, in terms of the contract, it is agreed, that a ſervice is neceſ- 


ſary: the ſame muſt obtain, though the ſubject be not ſecured. The 

children, in this caſe, have two ſeparate faculties to be ſeparately ex- 

creed: they have an action to force performance, which they have 
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in their own right without a ſervice ; but then, as the father's repre- 
ſentatives are not hound to make payment directly to them gua cre- 
ditors, but as ſubſtitutes to their father, they mult be ſerved as heirs 
of proviſion, in order to have the ſubject eſtabliſhed in them, as 
much as they would be bound to do it the ſubject had been ſecured 
during the father's life. 

The fallacy of the argument urged agaiuſt the neceſſity of a fer- 
vice, will now plainly appear. lt is admitted, that a ſervice is ne- 
« ceſlary when the ſum or ſubject is actually ſecured in terms of the 
« contract of marriage ; but that, while the obligation ſtands unper- 
“ formed, the bairns are creditors ; that, when the action is purſued 
© againſt the father, it can have no other effect than to oblige him 
to perform, that is, to ſecure the ſubject, in terms of the contract, 


« to himſelf in fee, and to the children; but that, when the action is 


« laid againſt his repreſentatives, it reſolves into an action for pay- 


ment; becauſe the father's fee dies with him, whereby the bairns 
of the marriage fall into the full right. This is the very reaſon- 


ing upon which the Lords, 3d February 1732, Compbell contra Dun- 
can, in a caſe ſimilar to the preſent, ſuſtained proceſs for payment, 
c at the inſtance of an aſſignee of an only child of the marriage, af- 

« ter the child's death, and found no neceſlity for a ſervice.” This 


reaſoning is obviouſly inconcluſive. It is true, that the father's fee 


dies with him, and the bairns of the marriage fall into the full 


right. But, how do they fall into the full right? Here lies the fal- 
lacy. They do not fall into the full right as fiars or proprietors : 


they fall into it as any other heir docs after his predeceſſor's death; 
that is, they have acceſs to make up their right to the ſubject by a 
ſervice, and thereby to eſtabliſh a fee or property in themſelves. 


The death of Charles Campbell prevented the determination of this 


point; and the controverted matters were afterwards finiſhed by a 
tranſaction. However the Court will probably hereafter find a ſer- 


vice neceſſary, as they have hitherto done, except in the ſingle caſe 


:-of Campbell contra Duncan. 


No XXVI. | 5 Februar y 1742. 
Creditors of MitcnEs contra WARDEN. 
L I F E R E N T. 


O MIT, CHELL merchant, who ood bound by his contract 
of marriage to ſecure his wife Janet Warden in a liferent of 500 


merks yearly, made a purchaſe of an old tenement, and of a waſte 


area adjoining to it, taking the diſpoſition © to himſelf and wife, 
* and longeſt liver of them, in liferent and conjunct fee.“ And, 
upon this diſpoſition, infeftment was taken in name of both. Mit- 
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pbell's ſcheme in making the purchaſe, was to have a ſnthcient area 
upon which to build a large new tenement. He accordingly razed 
the old tenement to the very foundation; and ereQed a large new 
tenement, for which he got a rent of L. 60 Sterling, thrice the rent 
of the old tenement. Mitebell became bankrupt, and, after his death, 
there enſued a competition about the rents of this new tenement, 
betwixt Janet Warden the relict and the adjudging creditors. She 
claimed the rents of the new tenement, to the extent of the liferent- 
proviſion contained in her contract of marriage; upon this footing, 
that the liferent ſettled upon her of the old tenement and waſte area, 
muſt be underſtood to be performance pro tanto of her huſband's ob- 
ligation to ſecure her in a liferent of 500 merks yearly. =» 
"The creditors, on the other hand, contended, that the old tene- 
ment being funditus demoliſhed, her liferent of the ſame was at an 
end ; and that nothing remained to her, but a perſonal claim againſt 
her huſband for recompenſe, or for damages. And for this the Ro- 
man law was appealed to, Eo amplius con/lat, fi ades incendio conſumpla 
 fuerint, vel ctiam terræ motu, vel vitio corruerint, extingui uſum Fuctum, oe 
et ne aree quidem uſum fructum deberi. | 
It was anſwered for the relict, that her caſe comes not under the 
rule laid down in the Roman bow ; and that there is a material dif- 
ference betwixt the interitus rei caſu fortuito, and demoliſhing the te- 
nement dedita opera, in order to rebuild. It was obſerved, that if a 
liferenter himſelf demoliſh the houſe and rebuild the ſame, his life- 
rent ſubſiſts in the new houſe as it did in the old; which is in effect 
the preſent caſe. Mitebell could not demoliſh the old tenement with- 
out his wife's conſent; and her conſent muſt have the ſame opera- 
tion as if ſhe herſelf had erected the tenement. In effect, they club- 
bed together to the work, and they were to be ſharers in the benefit, 
in proportion to their reſpective intereſts. It is true, it was the huſ- 
band who laid out the money, which procured the wife a more exten- 
ſive liferent than ſhe had before: but then he ſtood bound by his con- 
tract of marriage, to give her a more extenſive liferent, to wit, 500 
merks yearly, to which ſhe reſtricts her claim of Iiferent upon the 
new tenement. She does not pretend to compete with the creditors 
as to the ſurplus; ſeeing this ſurplus may fall under the — 
of a donatio inter virum et uxorem. 
FThe relic was found intitled to the rent of the t tenement, to the 


extent of the ſum for which ſhe was creditor by her contract 
*.of marriage,” 


No xxx II. 13th February 1742. 
TT ConrerrTION 3 of CxrIchx. 
CREDITORS OF A DEFUNCT. 


HE AQ of Sederunt 1662, ordaining, That creditors. ufc 
legal diligence within fix months of their debtor's death, by 
« citing 


i 


4 DECISIONS OF THE 


* CItINg exccutors- creditors, intromitters with the defunct's goods, 
« c. ſhall come in pari paſſu with the other creditors, who have 
uſed more timely diligence, by obtaining themſelves decerned and 
confirmed cxecutors-creditors, or otherwiſe,” was not intended to 
prefer the creditors who had inchoate diligence within the ſix months, 
before thoſe who commenced their diligence after it was elapſed; but 
barely to diſappoint thoſe creditors who, taking the ſtart, have com- 
pleted their diligence within the fix months ; which i is done by bring- 
ing in parti paſſu with them, all other creditors who have done any 
ſort of diligence within the ſix months. But the competition among 
creditors, ſome of whom have done diligence during the tix months, 
others after, is left to the determination of the common law. 


cc 


cc 


No XXVIIL. | 1 2d June 1742. 
Mrs Jeax "on contra WiLL1am ROBERTSON. 
LEG 1'T 1M. 


AJOR Robert ſon, whole eſtate was all in moveables, made a teſ- 
tamentary ſettlement, in which he moninated to be his exe- 
cutor and univerſal legatee, William Robertſon his only child, and the 
heirs of his body; whom failing, Jean Ker his ſpouſe. After the 
Major's death, tutorial inventories were made up of his eſtate, which 
was managed, during the ſon's life, without any confirmation. And 
che ſon having died, about the age of fifteen, unmarried, the relict 
took up the ſucceſſion * virtue of the ſubſtitution contained in the 
teſtament. 5 
William Rebertſon, brother to the Major, infſtcd in a proceſs a- 
gainſt the relict, claiming the legitim belonging to his nephew the 
minor out of the Major's effects, to which he the purſuer had now 
right as next of kin to his nephew. The defence was, That the teſ— 
tament in favour of the ſon, whereby he got the univer ſal tac ceſſion, 
was full ſatis faction of the DEI of legitim. ON 
Anſwered, The ſubſtitution in favour of the relict in caſe of the i ſon's 
death without iſſue, imports a prohibition upon him to alter the ſet- 
tlement, at leaſt during his minority: therefore this teſtament was 
not full ſatisfaction of che legitim, ſince, inftead of an abſolute, it be- 
ſtowed only upon the ſon a limited right. And as there 1s no ev1- 
dence the ton ever acknowledged this teſtament by acceptance or 
otherwiſe, his claim of legitim did fubliſt, and muſt tranſinit to his 
next of kin, preciſely as if the Major had died inte/tate. TE 
Replied, The Major's ſettlement is a ſimple deſtination : it contains 
no clauſe prohibiting an alteration of ſucceſſion ; nor can anv ſuch 
clauſe be implicd : and, though it were implied, and even expr eſled, 
the ſettlement would notwithſt: inding be effectual, as there is no law 
to bar a ſubſtitution with regard to che leg gitim. 


“Found, 
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„Found, That, notwithſa inding the teſtament, the purſuer, as 
« heir in mbilibus to his nephew the teſtator's ſon, has right to 
the legitim that belonged to his nephew.” 


The point ſtrongly laboured he the purſuer was, That the legitim 
is a right in the moveables which the children have in common with 
their father and mother, of which common property the father is ad- 
miniſtrator during his life ; but that, after his death, the ſame di- 
vides in three equal parts, one part to the wife, another to the chil- 
dren, and the third, called dead's part ; which laſt i is the only part the 
father has power to teſt upon. The judges were generally of opi- 
nion, that the legitim is but a right of ſucceſſion ; evident from this, 
that the children, who do not ſurvive their father: have no claim. 
It was alſo thought by moſt of the Judges, that 1t would be going, 
too far to ſay, that the father, in no caſe, could make a ſubſtitution 
with regard to the lecitim ; for, what if a child ſhould die in infan- 
CY, before being capable of making a teſtament? But then it was the 
opinion of the plurality, that, in the preſent caſe, the teſtament im- 
plied a prohibition to alter in prejudice of the ſubſtitute, which Was 
ultra wires ; and therefore, that the ſubſtitution was void. 

Several things not ſtated, or not ſufficiently cleared, may juſtly oc- 
caſion a doubt about this judgment. Ino, There is no limitation ex- 
preſſed in the teſtament; and if che Major had no power to limit his 
ſon's fee, why will we preſume that he intended fo idle a thing as to 

tranſgre!s his powers; efpecially when he muſt have known, as the 
law eis ſuppoſed to be univerfally known, that fuch prohibition mult 
defeat his ſettlement with reſpect to his wife? | 

In the next place, let us ſuppoſe an expreſs prohibition to alter the 
ſubſtitution ; it ſeems not to follow that this muſt defeat the ſubſti- 
tution. There is no foundation in law nor in reaſon for holding, 
that in every caſe a deed partly Ar wires, is void in tutum. It is 
true, that where the ſeveral parts of a deed are mutual clauſes one 
of the other, or have any other ſuch intimate connection, the whole 
_ muſt ſtand or fall together: but, in the preſent caſe, the prohibition 

15 ſeparable trom the TubRimution, and the latter may ſubſiſt after the 
former is taken away. Now, it is the genius of law to ſupport 
deeds, as fir as they can be ſupported, ut actus valeat; and yet the 
_ preſent judgment void; that part of the will which is lawful aud juſt, 

as a puniſhment upon the teſtator for endeav ouring to fetter his lon 
the lezartce, which he had u power to do. 
3 tio, This fup poled Prohibition; is, at worſt, a very harmleſs mar- 
ter: it 1: avrecd to be void in law, fo as perhaps not even to need the 
form of a reduction. Had the minor made a teſtament in favour of 
the purſucr, or in fuvour of his mother, the will in either caſe would 
have been cffectual. Here then is a ſingular opcration of law; a 
clauſe in a deed having no effect to anſwer the purpoſe intended, 3 
yet having an eſſu ch quite oppolite to That! was intended. 
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And laſtly, it is no improbable ſuppoſition, that it was the minor's 
inclination to prefer his mother to his uncle. Upon that ſuppoſition, 
the ſon's will is defeated by this judgment, as well as that of the 
father. 


„3 12th July 1742. 


CUMMING contra ABERCROMBY. 
EXPENCES. 


Tentative proceſs of reduction and improbation being brought | 
againſt a gentleman in poſſeſſion of an eſtate, who, in the 


courſe of the proceſs, produced a clear progreſs from the 1663 down- 


ward, which, by the poſitive preſcription, ſecured him againſt all 


challenge: the Court was of opinion, That ſuch tentative proceſſes, 


which gave much vexation, ought not to be raſhly commenced; and 


therefore, abſtracting from all particular circumſtances, they found 
expences due to the defender. | 


Ne XXX. To 23d July 1742. 


Maar PROVAN contra Calblx of Reidfoord. 


PACTUM TILLICITUM. 


CHLDER and his companion Ange! ſon, being one evening in an ale- 


houſe at Faltirt, and Calder in his cups offering to kiſs the ſer- 


vant-maid, was deſired to retire with her into another room; from 


whence, after a ſhort interval, the returned to the company with a 
bill of L. 100 Sterling; ſaying, the had got it from Calder upon a pro- 
miſe of marriage, and gave the bill to Anderſon to be kept for her. 


This was made the foundation of a proceſs of exhibition and pay- 
ment, at the ſervant-maid's inſtance againſt theſe gentlemen, in 
vw hich a proof being admitted before anſwer, the foregoing fact came 
out. The defender, Calder, denied that any thing criminal had paſ- 
fed betwixt him and the purſuer; nor was fuch a thing alledged on 
the part of the purſuer. But ſome of the Judges being impreſſed with 
the notion that this bill was pramitn pudicitia, and was the means 


made uſe of by Calder to debauch an innocent young woman, the de- 


| fender's lawyers were obliged to ſtate ſome of their defences fo as to 
meet this ſuſpicion, Admirtins that it is highly criminal to attempt 


the chaſtity of a virtuous woman, they obſerved that it may be at- 
tended with very bad conſequences to countenance a proceſs of this 


nature, without diſtinction of perſons ; as it would infallibly furniſh 
bad women, or Woke of a ſuſpected character, with an 3 to 


pick 
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pick the pockets of young men, who in drunkenneſs, or otherwiſe in 
hot blood, would be an caſy prey to them. 2dly, That though an ob- 
ligation granted as a reward after the fact is committed, may be ef- 
fectual in law, ſuch as a bond granted cauſa adultern, yet that the law 
does not countenance an obligation granted upon the condition of 
doing an unlawful act; action cannot be ſuſtained upon ſuch an ob- 
ligation, which would be giving countenance to wickedneſs, and en- 
couraging the ſame by a folemn judgment. And therefore, as the 
bill in queſtion is ſuppoſed to have been granted, in order to entice 
the woman to ſubmit to the granter's unlawful defires, it is null, as 
granted upon the condition of doing an unlawful act. 

The firſt argument could only be anſwered by a ſuppoſition, of 
which there was no evidence, that Mary Provan, though a common 
ſervant in an ale-houſe, was a moſt virtuous woman, and would not 
have been drawn to proſtitute her body without a very ſtrong temp- 


tation. The ſame ſuppoſition was inſiſted on in anſwering the ſecond 


argument. And indeed, upÞn this ſuppoſition, there is ſome founda- 
tion for diſtinguiſhifig the preſent caſe from thoſe where the condi- 
tion of the grant is, to commit an action wicked in itſelf, ſuch as 
murder or perjury, Which ought never to be countenanced by ſuſtain- 
ing action for the premium. But, as the yielding to a man's defires 
is unlawful only as to the manner, and as the temptation may be 
great to excuſe the frailty, there appears to be a tolerable good foun- 
dation for awarding damages to the perſon thus corrupted ; and con- 
ſequently, to ſuſtain action upon a bill granted for ſuch a cauſe. 
* It was carried, by a narrow plurality, to repel the defences, and 
« to find the defenders conjunctly and ſeverally liable for the 
L. 1co Sterling.” 


= Patrick Calder thought himſelf ſo much injured by this judgment, 
that he brought an appeal to the Houle of Lords: and the judgment | 
was affirmed. 


N®-XXXT, | = zeth July 1742. 
M1x15TER of Edel. contra Sco TT. 
TEIN p. 
\ Decree of locality ſubjects the heritor perſonally to the ſti- 
pend localled upon his land. And upon that medium it was 
found, That the miniſter may charge any of the tenants for pay ment 


of the tum localled, and that the tenant is liable to the extent of his 
rent, ſtock and teind, ſo far as the rent is in his hands. 
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No XXXII. 22th November 1742. 
Carbrroas of Garroch contra ELIZABETH CAIRNS. 
REPRESENTATION. 
SUBSTITUTE and conditional INSTITUTE. 


YVES CAIRNS of Minibnie, lent L. 600 Scots to Alexander Cairn: 
7 of Garrech, and took a bond for the ſum © payable to the ſaid 
James Cairns, he being in life; and, failing of him by deceale, to 
« William Cairns his ſecond lawful fon, heirs or athgnees, ſecluding 


*« executors, betwixt and the term of Lammas 1694.” IWilliam Cairns 


the nominatim ſubſtitue, having died before his father without iſſue, 


Elizabeth Cairns his niece, only child to ghe eldeſt brother Alexander, 
did, after the death of her father and grandfather, expede a general 
Hervice as heir of line to her grandfather, and alfo à confirmation as 
his next of kin; and, upon theſe titles, ſhe led an adjudication upon 


the ſaid bond againſt the debtor's eſtate. In the competition of his 
creditors, the following objection was moved againſt her intereſt ; 
that the ſaid bond containing an expreſs ſubſtitution, did not fall to 


the heir of line; nor was a general ſervice as heir of line the proper 
title, becauſe it could only be carried by.a ſervice as heir of provi- 


eon. | | „„ 

Anſwered for Elizabeth Cairns, That ſhe is both heir of line and 
heir of proviſion ; and ſince ſhe has the natural right to the bond, it 
vas a matter of indiflerence what title ſhe choſe. 24d, The confir- 
mation is the more proper title, which the following confiderations 
make evident. The creditor did not intend to entail this trifle : he 
meant no more but to make a proviſion for his ſecond fon, in caſe of 
his ſurvivance; which event failing, the deſtination vaniſhed, as if it 


nad never been: the bond fell under the creditor”s 'executry, and 


Elizabeth Cairns has right to the ſame as being confirmed executrix 
10 her grandfather. In ſhort, III was à conditional inftitute, 
not a ſubſtitute, | | 7 

To the i, the creditors replied, that Elizabeth Cairns is acknow- 


1 X's *C> = . . . . = ; . 
:cdged to be the perſon who is intitled to ſucceed to this bond: yet 


as the has made her ele&ion to repreſent her grandfather as heir of 
line only, her ſervice in that character will vot carry any ſubject 
ſhe is intitled to as heir of proviſion. This propoſition was en- 
deavoured to be made out by the following chain of reaſoning : 
Sui et neceſſarii heredes not being known in the law of Scctland, it is 
optional to every heir to take up or abandon the ſucceſſion; for 
this reaſon, if two different titles of repreſentation coincide in the 


{ame perſon, he may chuſe the one title and deſert che other; con- 


ſequently, if he make up his title in the one way only, this is, by 
conſtruction of law, deſerting the other; for what more proper in— 
| = dication 
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dication can he give of his will than by acting in this manner? And 
indeed, were there any latitude of conſtruction indulged here, it 
might lead to fatal conſequences; for, as the active and paſſive titles 
always go together, if one intending to take up a particular ſubject 
as heir of proviſion, ſhall, by conſtruction of law, have right to what- 
ever he could claim as heir of line, the conſequence muſt be to ſub- 
ject him to all the predeceſſor's debts, though he never intended to 
be ſo liable. EE, 1 
The creditors, in their reply to the ſecond, endeavoured to make 
out that this was a proper ſubſtitution; that the only title by which 
the bond could be carried, was as heir of proviſion to James Carrns 
the creditor, and that it did not fall under his executry. To this 
effect they ſtated the following propoſitions. 1m9, When a bond Is 
taken payable to a man at a certain term, he being in life, and, fail- 
ing of him by deceaſe, to another; it was formerly eſtabliſhed, that 
a ſubſtitution was not intended, but a conditional inſtitution; con- 
ſequently that the ſecond perſon could only have right in caſe the 
perſon firſt named died before the term of payment ; and therefore, 
that if the perſon firſt named ſurvived the term of payment, the 
bond deſcended to his own repreſentatives, as if there had been no 
- proviſion of ſucceſſion in the bond. But this was altered by later 
practice; for, though the foregoing conſtruction might be agreeable. 


to the words of ſuch a clauſe, yet it could ſcarce be thought agree 


ed the term of payment. 


able to the creditor's intention: it was reaſonably judged, that the 
perſon whom the creditor did prefer to ſucceed to him, in caſe he 
died before the term of payment, would be the ſame whom he would 
prefer in caſe he died after the term. Hence the ſtrict way of in- 
terpreting ſuch clauſes, by conceiving them to be only conditional 
inſtitutions, wore by degrees out of uſe, to give place for the more 
favourable conſtruction of a proper ſubſtitution, taking place equally 
whether the creditor dic before or after the term of payment : and 
now It is univerſally received as a rule, that, ia dubio, a fubſtitation 
is rather to be underſtood than a conditional inſtitution. And, ac- 
cording to this rule, there 1s no doubt left, that if William Cairns the 
nominatim ſubſtitute had ſurvived his father, he would have taken the 
bond, and not the father's repreſentatives, though the father ſurviv- 
Next, where a man takes a bond to himſelf, and failing of him by 
deccaſe, to Muvins and his heirs, executors, and aſſignees; though 
Muvins die before the creditor, his repreſentatives will be heirs of 
prov:on to the creditor, and will take the bond, excluding the cre- 
ditor's heirs of line, and neareſt of kin. This is no more but an ex- 
tenſion of the former rule, and depends upon the ſame reaſon. What 
the Creditor is ſuppoſed to have in view is, that after his own de- 
ccaſe, Mævius ſhall ſucceed to the bond, and his heirs after him. If 
in this caſe, which is principally in view, Mevius's heirs be prefer- 
red before the creditor's own heirs, it can ſcarce be thought the cre- 
Aitor intended a different ſucceſſion upon the unforeſeen accident of 


N Maewvius's 
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Mevius's dying before him: it would be whimſical to prefer his own! 
heirs in that particular event, hen Mævius's heirs are preferred in 
the event principally in view; and therefore, this conſtruction is not 
to be admitted, unleſs the expreifion be ſuch as to leave no room for 
doubt. From thele premiſſes it follows, that though W:/ltam died 
before his father, the ſubſtitution is not vacated : his heirs are call- 
ed to the ſucceſſion in his place; and had he left a child, that child 
would have been intitled to the bond, by ſerving heir of proviſion to | 
its grandfather. And Elizabeth Cairns can have no other title to this 


bond, but by qualifying herſelf heir to her uncle II iam, and in that 


-baracer ſerving heir of proviſion to her grandfather. 
«© The Lords found, That the bond could only be carricd by a {cr- 
« vice 4s heir of proviſion to Fames Cairns the creditor, and not 
„ by a ſervice as heir of line; and therefore found Elizabeth 
& Cairns's adjudication null, as N upon a . to which 
© ſhe had made up no F title.“ 


* XXXIII. 1 1th November 1742. 
NEILSON contra RAx. 
ARRESTMEN T. 


Ser of Glaſgow merchants having contributed a common ſtock 
to carry on a joint trade to the Weft Indies, by purchaſing a 


ſhip, loading her outward, and, with the produce, to purchaſe a 


homeward cargo ; one of the partners became bankrupt after the 


ſociety had ſubſiſted ſeveral years. Some of his creditors uſed ar- 
reſtments in the hands of the company, and he dying ſoon there- 
after, others confirmed his intereſt in the company. A competition 


enſued betwixt theſe different ſets of creditors, where it was object- 


ed to the arreſters, That arreſtment i is not a proper execution to car- 


ry a partner's ſtock in a trading company. This point was new, and 


produced a hearing in preſence. The ſum of what was oleaded for 


the executors creditors, was as follows. They admitted, in the firſt 


place, That in all trading-companies the common ftock belongs 
to the company, in the fame manner as in companies incorporat- 


ed by charter; and that the company-debts muſt come off the 
whole head of the company's ſtock, before any partner can draw his 
ſhare. They proceeded to aſcertain, as follows, the nature of the 
ſhare and intereſt that belongs to a HOT ER of a tr ading-company. 
A man who joins as a partner, pays in his proportion; the money is 
ſunk into, and becomes part of the company's ſtock ; what the 
man gets in lieu of his money, is a 71ght of partnerſhip; whereby, on 
the one hand, he is intitled to a proportion of the profits ariſing 
upon the joint- trade; on the other, is ſubjected to a proportion of 


the loſs ; and, in wall events, to draw a proportion of the common 
ſtock, 
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ſtock, when the company is diſſolved. They obſerved, that this 
right of partnerſhip 1s, properly ſpeaking, the only thing that can 
be called a partner's ſtock ; though, in common language, the money 
contributed by a partner is called his ſtock ; which is not without 
4 meaning, becauſe the extent of a right of partnerſhip is in pro- 
portion to the money contributed, unleſs the contrary be ſpecified. 
Hence the ſtock belonging to the company, 1s a very different thing 
from the ſtock of any particular partner : the company's ſtock 1s 
made up of bonds, bills, goods, houſes, ſhips, lands, Cc. which, con- 
ſidered as an wniver/itas, belong to the company as if it were a po- | 
litic body : the ſtock belonging to a partner, does not affect any ſub· 
ject or any perſon ; it is neither a right of property nor of credit ; 
it is a right different from both; by which the partner is intitled to 
a proportion of the profits ariſing from the joint ſtock, _ . 
From theſe premiſſes it was inferred, that a partner's ſtock in a 
trading company, cannot be the ſubject of arreſtment. 1mo, NO 
other ſubjects but debts or goods are deſcribed in an arreſtment, 
and therefore no other ſubje& can be affected by it. A right of fiſn- 
ing, a right of diviſion, ſervitudes, and privileges of all kinds, are 
legal ſubjects, none of which can be affected by arreſtment; be- 
cauſe none of them can be brought under the denomination of 
debts or goods. A right of partnerſhip is ſimilar to theſe as to the 
point in diſpute. 249, As the effect of an arreſtment is to oblige 
the arreſtee to detain the ſubject till it be called for by the arreſter 
in a proceſs of forthcoming, nothing can be the ſubject of an ar- 
reſtment but what can fall under detention or cuftody ; which 
cannot be ſaid of a right of partnerſhip more than of a right of 
tervitude. A right of partnerſhip is not a claim, nor us crediti ; the 
company is not liable in any ſum, nor in any preſtation ; a partner's 
ſtock is not in their cuſtody or keeping to be made forthcoming by 
them. . Og 
It was further urged, That, when the arreſtments were laid in the 
hands of the company, the whole ſtock belonging to the company 
was either in the hands of their ſupercargoes at ſea, or of their 
factors abroad; and therefore, ſuppoſing the arreſtments otherways 
well founded, there was nothing in the company's hands to be made 
forthcoming, _ | Z „%% 
The arreſter's maintained, That a partner's ſtock is a proper jus 
-rediti, which he purchaſes with his money that goes into the com- 
pany's ſtock; ſimilar to a bond of borrowed money purchaſed with 
a tam, the property of which is transferred to the debtor ; differing 
only in the following particular, that, inſtead of a certain yearly 
profit, the profits are caſual, depending upon the ſucceſs of the 
company-trade; that the company is the debtor, for does not a 
Proper action lie againſt the company, at the inſtance of every 
partner, to make his ſtock effectual, whether by accounting for 
the profits, or by delivering to him a proportion of the company's 
ſtockx? Were not the company debtors to each particular part- 


ner, 


— — 
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ner no action could lie againſt the company communi dividends, nor 
an action to account for profits, but only againſt the intromitters 
with the company's ſtock and profits. | | 

Hence it was inferred, That a partner's ſtock, being properly a 
company-debt, is arre ſtable, and may be ordained to be detained by 
the company, till it be called for in an action of torthcoming. And, 
if ſo, it is of no importance whether or not the company's effects 
were in the hands of the ſupercargoes or factors, when the arreſt- 
ments were executed. When a partner's ſtock is transferred to his 
creditor by a decrect of forthcoming, the profits ariſing after the ar- 
reſtment are transferred with the ftock ; preciſely as annualrents 
are, that become due after arreſtment of the bond. 

The arreſters inſiſted on a ſeparate topic, That, by their debtor's 
bankruptcy, the fociety was deſolved as to him; after which there 


remained nothing with him but a claim againſt the company for a 


proportion of the common ſtock, ne debitts ; which, | in all 
views, muſt be the ſubject of an arreſtment. 
The Court, laying bankruptcy out of the queſtion, were of opi- 


nion, That a rizht of partnerſhip in a trading- company is arreſtable ; , 


and conſequently, that the ſupervenient profits, from the date of the 
arreſtment to the decreet of forthcoming, will be carried. They 
conſidered, that a right of partnerſhip, after a partner's death, may 


be confirmed, to the end of purſuing a diviſion of the company's 
effects ; and were of opinion, That an arreſtment, with a decree of 


forthcoming, will carry every ſubject which can be confirmed. And 


to prove that a right of partnerſhip is arreſtable, even while the 
' ſociety ſubſiſts, an example was given of bank-ſtock, which de praxi 
is carried by arreſtment and forthcoming. And ſo they adhered 


to the Ordinary” s interlocutor, which was in the following terms: 
„Finds, that it was competent for the creditors of the bankrupt 
partner, to affect their debtor's intereſt in the copartnery by ar- 
« reſtment : and that the arreſtments laid in the hands of the re- 
© maining partners did habilely affect the ſame, though the company- 
effects were, at the date of the arreſtments, in the hands of the 
company's ſupercargoes at fea, or of their factors abroad; and 
finds the ſame liable to be made forthcoming to the creditors by 
the partners, as far as made good to the company by their ſuper- 
„ cargoes or factors.“ | 

But here it was not underſtood, that an arreſtment can carry a 


right of partnerſhip to any other effect than to purſue a diviſion. 


The Court was not of opinion, that an arreſter is intitled to be a 


partner in place of his debtor. Hence it may be inferred, That an 
_ arreſtment of a partner's ſtock, will not carry the benefit of any new 


adventure, begun after the date of the arreſtment. 


5 
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Ne XXXIV. 2d December 1742. 
MurnDocn KiNG, Supplicant. 
PERSONAL DILIGENCE. 


* URDOCII KING, upon a decree cognitionis cauſa, having obtain- 
ed an adjudication befoxe the ſheriff of Stirling, containing a 
precept againft the ſuperior to infeft him in the lands adjudged, did 
apply in common form to the Lord Ordinary on the bills, to direct 
letters of horning againſt the ſuperior. The Lord Ordinary, after 
adviſing with the Court, having recommended to the keeper and 
writers to the ſignet, to ſearch into the practice, their report was, 
„ That they know of few inſtances of adjudications, before inferior 
courts, and that they never obſerved a horning paſs thereupon 
here there was no abbreviate, though ſome of the ſociety have 
« ſcen ſuch adjudications without abbreviates, but had no opportu- 
© nity to know whether horning followed or not; that the ſociety _ 


40 
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is of opinion they are ſufficiently warranted to preſent bills and 
expede letters of horning upon ſuch adjudications, though there 
be no abbreviate, Provided ſuch decrees contain precepts directing . 
« horning againſt ſuperiors.” 
What occurred to the Lords for refuſing to direct letters of horn- 
ing was, that a decree cognitionis cauſa, according to its preſent form, 
contains no decerniture againſt the ſuperior, who is not ſo much as 
called for his intereſt ; that therefore, though in obedience to the act 
10. parl. 1606, horning muſt be granted upon every decree pronoun- 
ced by a ſheriff, it will not follow, that horning muſt be ſummarily 
iſſued againſt a perſon not called in the proceſs ; and that the pro- 
per courle, in this caſe, is, to purſue the ſuperior via ordinaria; and, 
when decree is obtained againſt him, horning will follow of courſe. 
Id was alſo urged, That, if the Court ſhould think itſelf impower- 
ed to iſſue out ſummary diligence againſt the ſuperior, inſtead of an 
ordinary proceſs, it would not be for the public intereſt to exert a 
novile officium in this caſe ; that there is no law for recording adjudi- 
caions Cognitionts cauſa pronounced by the ſheriff, which makes them 
an inconvenicat diligence ; and that, therefore, it would be reaſon- 
able to come to a reſolution, and to publiſh an act upon it, always to 
reſuſe horning upon ſuch an adjudication, unleſs it be recorded. 
The Lords accordingly refuſed the bill.“ 


cc 


cc 


0 . 


DECISIONS OFT THE 


1 
4. 


No XX NV. - 3d December 1742. 
CAVES contra SPENCE. 
PRESCRIPTION, 

N the 1710, David Shence, ſecretary to the bank of Scotland, ap- 


plicd to James Clark, engraver to the mint, for the loan of L. 50 
Sterling to Bannerman, a friend of his. Clark agreed to advance the 


money upon Spence's promiſe to be his paymaſter. The bond is in 


Spence's hand-writing ; he is alſo a ſubſcribing witneſs thereto ; and 
it does not appear that Clark had any communing with Bannerman 


upon the ſubject. This bond is dated November 1910; and, in Octo- 


ber 1712, Clark becoming uneaſy about his money, Spence agreed to 
convert his promiſe into a written obligation; and accordingly, 
23d October 1712, gave him a holograph note, in the following terms: 


« Whereas Same: Clark, engraver to the mint, did, at my defire, lend 


to Mr Bannerman L. 50 Sterling, conform to his bond given there- 
2 upon the 22d November 1710; therefore I hereby oblige me and 
mine, that Mr Bannerman ſhall truly and faithfully pay the ſaid 
* ſum and annualrents, or that I ſhall content and pay the ſame my- 
* ſelf at demand, upon the ſaid James Clark his « giving me an 8 
tion to the ſaid bond. 

The bond and acceſſory holograph note came, by progreſs, to 


Katharine, Mary, and Chriſtian Caves; and Bannerman being bankrupt, 
they inſiſted for their payment againſt David Spence, whoſe defence 


was, That, ex facie of his holograph note, he was a cautioner; ; and 
therefore was free by the ſeptennial preſcription. 5 
Several anſwers were made to this defence. One only ſhall be 


mentioned, being that upon which the judgment proceeded, It 


was to this effect, that the ſtatute 1695 is not calculated to give re- 


lief in every fort of cautionary-obligements, but only where the cau- 


tioner becomes bound in the original obligation, and at the time 


of lending the money; and the following rea ſoning was employed 
to ſupport this propoſition. In the fir/ pl ace, cautioners in ſuſpen- 


ſions, cautioners in contracts of marriage, cautioners in looſing ar- 
reſtments, cautioners in annual preſtations, and, in general, cau- 
tioners ad fata praſtanda, are none of them intitled to the privilege 
of the ſtatute. The ſtatute relates only to cautioners in bonds for 
borrowed money: and the queſtion is, Whether it comprehend all 
cautioners of this ſort, or only a certain ſpecics of them? This 
queſtion i is pretty nice; but it will be cleared by inquiring into the 
motives which l this ſtatute, and by conſidering the words 
of the ſtatute itſelf. 

One thing muſt be obvious at firſt view, that the prejudice to fa- 
milies by the cautionary-obligements ſirſt named, was not reſpected 


as ſufficient to intitle the cautioners to any privilege. A different 


thing 
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ching was in the view of the legiſlature. Money has all along been 
a ſcarce commodity in this country: and it is too well known by 
experience, that when a man is pinched for want of money, he will 
ſubmit to any conditions, however hard, to come at it, This has 
occafioned many laws to reſtrain rigorous creditors, and to protect 
perſons who want money, from the hardſhips that will be impoſed 
upon them by thoſe who have money to lend. Is it not a rational 
conjecture, that the fame motive introduced the act 16952 When 
people are pinched for want of money, it is extremely difficult for 
friends and relations to avoid giving their credit. This is the fa- 
cility that is ſpoken of and guarded againſt in the ſtatute, After the 
money is borrowed, the call is not ſo urgent for friends to interpoſe, 
where the purpoſe is only to ſave the debtor from-execution. Ten- 
derneſs frequently, and ſhame almoſt always, are ſufficient to pro- 
tect a debtor from being thrown into jail, except upon the moſt ur- 
gent occaſion. And as for other executions, they are not extremely 
tremendous to moſt people. The difference betwixt theſe two is ſo 
well aſcertained in common life, that, for one man who interpoſes to 
fave his friend from being deſtroyed by execution, fifty interpoſe to 
procure money to their friends. „ * 
That this was the ſenſe of the legiſlature, may be put beyond diſ- 
pute, from this conſideration, that, if it had been intended to com- 
municate the privilege to cautioners binding ex poft facto, it is impoſ- 
fible to give any rational account why the law ſhould ſtop ſhort, and 
not extend the privilege to all cautioners whatever, For inſtance, is 
there not a ſtrong call upon a man to interpoſe his credit in the 
looſing of an arreſtment, which bars his friend from touching his 
own money, by the want of which he is extremely pinched? This 
caſe approaches very near to that of the ſtatute. Another inſtance 
is a cautioner in a ſuſpenſion : if the ſtatute intended to guard againſt 
the facility of interpoſing for a friend, to fave him from execution, 
a cautioner in a ſuſpenſion ought not to be excluded. What ſhall 
be ſaid with regard to a cautioner in a bond of preſentation? Is not 
the call here for a friendly interpoſition, more urgent than to be- 
come cautioner in a bond of corroboration ; perhaps before execu- 
tion is commenced. VV „ 
It is no anſwer to ſay, that the cautionary- obligations now men- 
tioned, are ad facla præſtanda. For the plain queſtion is, what de- 
gree of facility the law had in view to guard againſt? Had the le- 
giſlature reckoned upon the terror of execution as an overpowering 
motive, to force men unwillingly to interpoſe their credit, it would 
not have failed to provide a remedy in that caſe, as well as where 
men interpoſe to relieve their friends when they want money. But 
it was known by experience, that the one ſituation is not ſo ready to 
work upon the facility of men as the other. Therefore it was pro- 
per to provide a remedy in that caſe where the danger is the great- 
cit, without providing a remedy 1n the other caſe, where the danger. 
_ is lefs, and cautionary-engagements leſs frequent. And to ſhew the 


difference 
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difference betwixt theſe two caſes in ſtill a clearer light, let it be 
conſidered, that few are of ſo extenſive credit as to command, with- 
out a cautioner, all the ſums they may have uſe for. This makes 
the interpoſition of cautioners, when money is borrowed, extremely 
frequent. But as it is reckoned a dilgrace for a man not to be able 
to pay what he borrows, it is but with a bad grace that one ſeeks 
his friend's credit to ſave him from execution: and accordingly, 
partly for this reaſon, and partly for that formerly mentioned, the 
interpoſing ex poſi facto is much lets frequent than of interpoling at 
the loan of the money. 
The act of parliament, attentively conſidered, will be found to 
give relief to no cautioners, but to thoſc who are bound in the ori- 
ginal band. There are only two clauſes in the ſtatute of import- 
ance in the preſent queſtion ; ; the one ſtatutory, the other explana- 
tory. The ſtatutory clauſe is in the tollowing words: © Statutes and 
* ordains, That no man binding and engaging for hereafter, for and 
© with another conjunctly and ſeveraliy, in any bond or contracts 
for ſums of money, ſhall be bound for the ſaid ſums, for longer 
than ſeven years after the date of the bond; but that, from and 
« after the ſaid ſeven years, the ſaid cautioner ſhall, eo 1%, be free 
« of his caution.” As this is the only ſtatutory clauſe in the act, 
it muſt regulate the whole ; and it is extremely clear that it regards 
only cautioners who become bound at the borrowing of the money. 
The next clauſe referred to, is no more but explanatory of a doubt 
that might ariſe upon the ſtatutory clauſe now recited : no caution- 
ers are intitled to the privilege but thoſe who are bound in the ori- 
ginal obligation: but then, with regard to the creditor, it might be 
extremely uncertain which of the obligants was to be conſidered by 
him as principal, and which as cautioner. To aſcertain this point, 
the following clauſe is added; © And that, whoever is bound for 
„another, either as expreſs cautioner, or as orincipal, or as co-prin- 
„ipal, ſhall be underſtood to be a cautioner, to have the benefit of 
the act: providing that he have eicher clauſe of relief in the bond, 
or ta bond of relief apart, intimate perſonally to the creditor, at 
his receiving the bond.”” This clauſe, intended for no other purpoſe 
but to diſtinguiſh the cautioner from the principal, cannot, by any 
juſt interpretation, be ſuppoſed to comprehend any caſe but what is 
expreſſed in the ſtatutory clauſe. And fo the ſenſe of the whole 
comes clearly out thus: © Where two or more join in borrowing a 
lum of money, and grant their bond conjunctly and ſeverally, the 
« perſon who 1s declared to be cautioner in the bond, or has a bond 
of relief apart intimate to the creditor, ſhall be underſtood a cau- 
« tioner in the ſenſe of the ſtatute, ſo as to have the privilege of the 
ſeptennial preſcription.” 
Further, there is evidence ſufficient from the latter 3 itſelf, 
that the legiſlature had no cautioner in View but him upon whoſe 


credit the money is borrowed. - © It talks of a claufc of relief in the 
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Bond, or a bond of relief intimated to the creditor at his receiving 
„ the Bond.” Theſe expreſſions evidently refer to an original con- 
traction, and do by no means agree to a cautioner acceding ex poſt 
fatto. The bond of relief muſt be intimated perſonally to the cre- 
ditor when he lends his money and receives his bond; or there muſt 


be aa clauſe of relief in the bond when delivered to the creditor. 


Here, plainly, there is nothing in view, but what is in the ſtatutory 
clauſe ; no new fact, nor any proviſion for ſuch. RD 
«© The Court, without entering into any one of the ſpecialities 
„ which had been ſuggeſted by the purſuers, repelled the de- 
« fence df preſcription for the following reaſon ſingly ; That 
©« no cautioner has the benefit of the ſtatute, but he who is 
bound along with the principal in the original bond; and not 
© he who accedes ex poſt facto.“ 


No XXXVI AA ift December 1742. 
 ELizABETH CAIRNS contra CREDITORS of GARROCH | 


BLANK WRIT. 


9 AMES CAIRNS of Minnibuie, having two ſons, Alexander and . 


-— William, did, in March 1694, lend the ſum of L. 600 Scots to 
Alexander Cairns of Garroch, taking him bound by his holograph bond 


to repay the ſame © to him, the ſaid James Cairns, he being in life; 
and failing of him by deceaſe, to William Cairns his lawful ſon, 


& heirs or aſſignees, ſecluding executors.“ From ocular inſpec- 
tion it appeared, that the bond had been written out with a blank 
for the name of the ſubſtitute, and the words, © William Cairns his 


<« lawful ſon,” are filled up in a hand different from that of the 


debtor, who was the writer of the bond. Fames Cairns the creditor 
ſurvived both his ſons, the bond remaining in his poſſeſſion till his 
death; and then Elizabeth Cairns, Alexander the eldeſt ſon's only 
daughter, made up a title to the fame by a general ſervice as heir of 


: line to her grandfather. Upon that title, having firſt obtained a de- 
_ cree of conſtitution againſt the repreſentatives of Garroch the debtor, 


and thereafter an adjudication, ſhe produced her intereſt in a rank- 

ing of Garroch's creditors. „„ 5 3 
The objection moved againſt this intereſt was ſuſtained, viz. That 

the ſervice of Elizabeth, as heir of line to her grandfather, could not 


carry the bond; but that her title ought to have been a ſervice as 


Heir of proviſion. Elizabeth Cairns reclaimed againſt this interlocu- 
tor; and, among other particulars, having ſuggeſted the above 
mentioned fact, that the ſubſtitution in the bond appeared to have 
been originally blank, and to have been filled up with a different 
hand from that of the writer of the bond, the Court pronounced 
the following interlocutor: Having conſidered this petition with 


P ce the 
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the anſwers thereto, and bond in queſtion, find, That the ſame 
* was originally blank in the ſubſtitution ; and that it does not ap- 
<« pear to have been filled up by the debtor, the writer of the bond, 
« and ſo muſt be held ftill as blank in the name of the ſubſtitute. 
« And therefore find that the right to the ſaid bond is eſtabliſhed 
« in the petitioner's perſon by her ſervice as heir in general to 


0 Fames Cairns, the original creditor ; and repels the . to the 


« adjudication at her inſtance.“ 

As the bond in queſtion did not fall under the ſunction of the 
act 1696 concerning blank deeds, which has no retroſpect, the fol- 
lowing is A ſummary of the arguments uſed by the creditors in re- 
claiming againſt the ſaid interlocutor. The checks which have 


from time to time heen introduced in our law with regard to wri- 
tings, ſuch as deſigning the writer and witneſles, the ſubſcription of 
the witneſſes, Fc. are all of them calculated for the ſole end of 
guarding the lieges from being made liable upon falſe or forged 


deeds. If it be aſcertained, that the deed is true and honeſt, with 


regard to the debtor, there is no occaſion for any clerk with regard 
to the creditor; becauſe there cannot readily occur any impo- 
ſition upon him. The caſe of blank bonds is a plain proof of 


this propoſition. A bond blank in the creditor's name, while it 


remains in that ſhape, is obviouſly null; for there can be no obli- 


gation without a creditor, more than vichour a debtor. But this 
objection is eaſily removed by filling up the poſſeſſor s name as cre- 


ditor, or any other name the poſſeſſor pleaſes; ; and it never has been 


reckoned of any conſequence what hand is employed to fill up this 
blank. The firſt ſtatute requiring the writer to be deſigned, is in 
the 1593, probably before blank bonds were known: if, by this 


ſtatute, the inſerter of the creditor's name muſt be deſigned, ſuch a 


regulation would be a total bar to blank bonds; for ſurely a bond 
cannot be better where the creditor's name is left blank, than where 


it is inſerted by whatever hand. In a word, the creditor's name is 


none of the eſſentials of the deed, to require the hand of the writer 
of the deed; but, before the act 1696, diſcharging blank deeds, 


might be filled up a guocunque. And if ſuch was the practice, not- 


withſtanding the ſtatute 1 593, appointing the writer's name and de- 
ſignation to be inſerted in the body of the writ, the ſtatute 1681 
could make no alteration, ſince it goes no further than to declare 
that the want of the deſignation of the writer and witneſles ſhall 
not be ſupplyable : and, in fact, blank bonds continued current after 


the 1681, as well as before. 


Thus the whole checks contrived by our ſtatutes, tend fats ro 
guard the lieges from being made liable upon falſe deeds, and not 
to ſecure creditors in the poſſeſſion of the juſt rights they have by 
decds done in their favours : a blank bond may be as readily ab- 


| tracted, and a wrong name filled up, where it is accompanied with 
all the checks, as where it is deficient in all. There was no remedy _ 


for this evil but care and cloſe repoſitories, till the act of parliament 


1696, prohibiting theſe ſecurities altogether. 
The 
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The creditors endeavoured to apply this argument to the caſe in 
hand, by obſerving, that there 1s no reaſon for any ſolemnity in 
writing the name of a ſubſtitute, more than in writing the name of 
the inſtitute or creditor ; that there is no law ordaining either to be 
done with any degree of ſolemnity; and, therefore, that the name 
of the ſubſtitute, like that of the inſtitute or original creditor, may 
be filled up with any hand; provided only it be done by the autho- 
rity of the creditor. nt, GE 
There are many inſtances of diſpoſitions mortis cauſa, with the diſ- 
ponee's name filled up ex pot facto; not by the writer, but by the diſ- 
poner. With regard to ſuch deeds, it has often been made a que- 
ſtion, whether it was to be preſumed that the diſponee's name was 
filled up in liege pouſtie, or on death- bed? but it was never imagined 
to be a nullity that the blank was not filled up by the writer of the 
deed. And yet it will be difficult to fix the preciſe boundary be- 
twixt a diſpoſition mortis cauſa, and a ſubſtitution ; and no leſs diffi- 
cult to aſſign a good reaſon for requiring more ſolemnity in inſert- 
ing the name of a ſubſtitute, than of a diſponee. 
The only objection againſt blank ſubſtitutions filled up by the cre- 
ditor, or by his authority, is, that were they indulged, the ſalutary 5 
law of death-bed would be totally evaded. But, in the fl place, 
this objection muſt equally ſtrike againſt all blank deeds whatever: 
a man executes a diſpoſition of his land- eſtate in liege pouſtie, blank 
in the diſponee's name, the filling up the blank upon death-bed will 
elude the law of death-bed, as well as the filling up a blank ſubſt itu- 
tion: an heritable bond blank in the creditor's name may be filled 
up upon death-bed. And even a moveable bond blank in the credi- 
tor's name, is liable to the ſame objection; becauſe the privilege of 
the law of death-bed is competent to the children for their legitim, 
as well as to the heir. And accordingly, if this argument prove any 
thing, it proves too much; becaule it ſtrikes againſt all blank deeds 
whatever. 2, The argument, at any rate, cannot go ſo far, as to 
void all ſuch deeds upon account of the danger of eluding the law 
of death-bed : ſuch a conſideration might be a motive with the legi- 
ſlature to make a law, but with a judge can have no further effect, 
than to infer a preſumption that the blank was filled up upon death- 
bed; unlels the contrary be made out from circumſtances, or by 
evidence. At the fame time, it muſt be obſerved, that the Court 
has not even gone ſo far as to eſtabliſh ſuch a preſumption. The 
caſes that have occurred, have been determined upon circumſtances, 


inferring, either that the blank has been filled up in liege pouſtie, or 
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on death-bed. For example, in a late caſe betwixt Keith of Bruxic 
and Mary Seton, where a diſpoſition granted in the 1693 of the diſ- 
poner's whole eſtate, originally blank in the diſponee's name, and 
filled up with the name of Thomas Seton of Menzie, being challenged 
upon the head of death-bed, the Court, the 25th Fune 1736, © Found 
_* that the diſpoſition challenged was, at ſigning, blank in the diſpo- 
nec's name; and in reſpect of the tenor of the diſpoſition, and 

« that 
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that it did not appear till long after the granter's death, found it 

* not preſumed to have been filled up or delivered when the granter 

« was in liege pouftic; therefore ſuſtained the reaſon of reduction, un- 

« leſs the uſer of the diſpofition-would prove, that the ſame was fill- 

ed up or delivered by the eier vr his order while he was in 

liege pon lie. 5 | 
The petition, notwithſtanding, was refuſed without . 


No XXõXVII. 1 | 15th December 1742. 
Ronrxrsos contra Mrs . KER. 
= 7 E CET A M N T. 


P the ee en of a e a Nef of eee being ad 
mitted, the following facts came out, 1mo, The writer of the 


_ teſtament got not his directions from the teſtator, nor had any com- 


muning with him, but had a note of the heads put into his hand by 


a friend of the teſtator's, to be his direction for writing out the teſta- 
ment, which he immediately did in the teſtator's houſe, and deliver- 


ed the teſtament ready for ſigning, to the ſame perſon from whom 


he got the note. 2do, The teſtament was not read over by, or to the 
teſtator, in preſence }. of the teſtamentary witneſſes ; but was ſigned a 
: by him without reading at the time of ſubſcription. 


Upon this proof it was objefed, that there was no evidence by 


witneſſes, either that the teſtator gave orders to write this amen, 
or that he ever peruſed it after it was writ. 


It was anſwered, That this would be a ſolid objection againſt a 
deed executed in extremis, where the facility of impoſition e A the 


bare ſubſcribing of a deed not a ſuſſicient legal evidence of its being 
the deliberate act of the man. But here the teſtator was of perfect 


memory and judgment, and ſo continued to his death, which was 
about ten or twelve days after executing the teſtament; and upon 
that account, the ſame faith ought to be given to this deed that is 
given by law to deeds inter vivos, Which, for the moſt part, depend 
upon no other evidence, and require no other, than the bare ſubſcrip- 
tion of the party before witneſſes. 


„The Lords repelled the objection.” 


No XXXVIII. © 11th February 1743. 


 TuTors of Straiton contra WILLIAM GRAY. 


PARENT and CHI L p. 


Ain « 1 FOHNSTON of Straiton died roth of March. 2-7 L HW 


n a land- eſtate of ſeven thouſand merks yearly rent to 
his 


1 
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his eldeſt ſon, an infant, and moderate proviſions to his two other 
children. Upon the 26th of February preceding, he executed a no- 
mination of certain perſons to be tutors and curators to his children, 
of whom William Gray writer was one, with the uſnal powers of ap- 
pointing factors with a ſalary, for whom they ſhould be anſwerable. 
The very day before his death, labouring under the diſeaſe of which 
he died, he granted a factory to the ſaid IWilliam Gray for levy ing 
the rents of his eſtate, during the pupillarity and minority of his 
heir, with a yearly ſalary of fifteen pounds Sterling; taking him 
hound to account to the tutors and curators. | 
The tutors judging themſelves not bound by this nomination, nam- 
ed a factor of their own, and the matter came to be tried in a mul- 
tiple-poinding raiſed by the tenants. And, in behalf of the factor 
named by the tutors, it was pleaded, That a man may indeed leave 
his eſtate to his heir in any terms he pleaſes : but if the abſolute pro- 


perty be ſettled upon the heir, it belongs to him qua proprietor to 
have the management of his own eſtate. It is therefore a ſtretch 


beyond the common law, to ſupport a man's nomination of tutors to 
his children. The Patria poteſtas among the Romans introduced this 
power, which utility moved us to adopt; and now it is become as it 


were a branch of the common law. But then, as this power is eſta- 
bliſhed by practice, it is limited by the ſame authority : a mother has 


no ſuch power, nor a grandfather: it was confined within the years 
of pupillarity, till it was enlarged by the ſtatute 1696 impowering 
fathers to name curators to their children, provided the nomination 
be made in liege pouſtie. And from theſe premiſes it was inferred, 


that though cuſtom originally, and now a ſtatute, authoriſes a man 
to name tutors to his children, there is no cuſtom nor authority im- 
_ powering him to name a factor to his children. It was pleaded in 


the ſecond place, That Straiton's nomination of a factor being on 
death-bed, whatever eſſect it may have during pupillarity, it can 


never be longer effectual; for if a man cannot name a Curator to his 
heir upon death-bed, as little can he name a factor. 


To the firft it was anſwered, That the nomination of a tutor, far 
from being contrary to the common law, is, in reality, a duty im- 


_ poſed upon fathers by the law of nature, No perſon diſputes it to 


be the duty of parents to take care of their children till they arrive 


at the years of diſcretion; and, if the father be prevented by death 


trom performing this duty, he ought to put another in his place. 
Nor 1s it againſt any principle of law, to put under guardianſhip a 


child who has neither power nor will to act for itſelf. And if ſuch 
be the duty of fathers, the ſcarcity of good men to chuſe for guar- 


dians muſt infer a power of qualifying ſuch a nomination, ſo as to 
make up the want of perſonal merit by good regulations. Accord- 
ingly, nothing is more ordinary, nor more natural, in a nomination 
of tutors and curators, than to fix a quorum, a plan of management, 
and what omiſſions ſhall ſubject the guardians. In particular, no- 
thing was more uſual among the Romans than to diſtribute the ma- 
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nagement among the tutors, or to appoint one to be the ſole man«- 
ger. And it really implies no more power to appoint one of then: 
to be the factor; which is the preſent caſe; or to appoint a factor 
who is none of the tutors. To the /econd objection | it was an{wered, 

That this 1s not the time to determine the queſtion, whether the . 
mination of Gray to be factor muſt ſubſiſt during the minority of the 
heir? It is enough to ſay at preſent, That a factor named by the tu— 


tors to act during the heir's pupillarity, ought not to be preferrec 


before a factor named by the predeceſſor. _ 
The Lords ſuſtained the factory granted by the predeceſſor to 
« {ubſiſt during pupillarity ; and found no neceſſity at preſent 
to determine whether it muſt ſubſiſt after pupillarity, While 
„ the heir continued minor?“ 


XXXIX. 5 1 February 1743. 
Jack contra HALYBURTOS. 
M I NOR. 


OBERT WEIR, March 1669, executed a diſpoſition of his hank. 

table and moveable effects, in favour of his ſecond wife, Bethia 
Glen, under this expreſs proviſion, © That the ſame ſhall noways pre- 
« judice his ſons of the firſt marriage, Thomas and Alexander, of the 
© {um of {even thouſand merks provided to them in their mother's 


contract of marriage, nor prejudice the granter's juſt and lawful 


« creditors ; but that they ſhall have right to ſatisfy themſelves 
« out of the ſubjects diſponed, ſaving always to the ſaid Bethia her 
5 preference for payment of the annualrent of fix thouſand merks 
provided to her in her contract of marriage.” This right came 


by progreſs into the perſon of Jcbn Scot, an infant, to whom Patriot 


Scot, writer in Edinburgh, was tutor nominate. There was an eaſy 


method laid down by law for the management of this fund, as wel! 


as of the other funds which deſcended to the pupil from his father. 


The diſpoſition by Robert Weir to his wife was not with the burden 


of debts, nor did the acceptance make the diſponee perſonally liable, 
The tutor therefore, after making up proper titles in his pupil's per- 


' ſon, had a fafe courſe to purſue, which was to convert the effects in- 


to money, for paying the creditors in the firſt place; and if there 


was any ſurplus, which could not now appear, the pupil had it free 
to himſelf without being ſubjected perſonally to any obligation. But 


inſtead of this courſe, the tutor entered into a very extraordinary 
tranſaction with Thomas and Alexander Weirs, which was, © That 
« they ſhould make up titles to their father's heritable and move- 
able eſtate, and convey the fame to Fobn Scot the pupil, in order 


to fortiſy the right he already had by the ſaid difpolition ; that 
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„the tutor, in name of his pupil, ſhould grant them a bond to re- 
0 ljeve them of all their father Robert Weir's debts, and another bond 
« corroborating the 7000 merks due to them by their mother's con- 
« tract of marriage, and binding his pupil to pay the ſame ;”* aud 
this tranſaction was compleated by exccuting the icveral deeds cove- 
nanted. The tutor's management in other branches was not lets 
arbitrary, by ſelling ſome houſes which belonged to his pupil at 
ſhort hand without authority of a judge, and without leaving any 
document to ſhow what became of the price. 
When John Scot came to be of age, there was no remaining veſtige 
of any moveable effects; and his heritable effects were all poſſeſſed 
by his adjudging creditors, for ſums above their value. Being thus 
reduced to indigence, he had neither knowledge nor credit to obtain 
redreſs from his guondam tutor; and he gradually loft all hopes ot 
_ retrieving his circumſtances. 
The creditors had all of them led adjudications | in as years 1680, 
168 1, and 1682, during Fohn Scot's minority; and, among the reſt, 
| Thomas and Alexander Weirs led an adjudication for the balance re- 
maining due to them of the 7000 merks contained in the tutor's 
bond of corroboration above mentioned. From that period, the 
time was waſted in trifling diſputes among the creditors, without 
bringing matters to any concluſion. In the year 1740, it was ob- 
| jected againſt this adjudication, now in the perſon of Mrs Haliburton, 
that the tranſaction upon which it was founded could not be juſti- 
fied by any motive, whether of neceſſity or utility; that it was in its 
nature a dangerous tranſaction, as it ſubjected the pupil to all Ro- 
bert Weir's debts; in ſhort, that it was at beſt an arbitrary tranſac- 
tion, which even the extraordinary powers of a tutor cannot ſup- 
port; that it is null and void as ltra vires, and therefore that an 
adjudication founded upon it is null and void; or, taking it in the 
moſt favourable light, that it is at leaſt an exerciſe of the extraor- 
dinary powers of a tutor, and therefore not effectual in law, unleſs 
evidence be given of utiliter geflum. The Lord Ordinary having re- 
pelled this objection, in regard that the preſcription of 40 years was 
run without bringing any challenge by a proceſs, the other creditors 
reclanned ; and the ſubſtance of their argument was as follows. 
They ſet out with diſtinguiſhing betwixt the ordinary and extraor- 
dinary powers of a tutor; under which laſt head 1 it was an agreed 
point, that the tranſaction fell. | 
A deed of ordinary adminiſtration is per /e valid and effectual, 
and muſt therefore ſtand, unleſs the minor undertake to ſhow 
leſion. A deed of extraordinary adminiſtration is not valid and ef- 
tectual of itſelf, but muſt be ſupported by evidence, that it was uti- 
liter geſtum, or in rem verſum. The party who contracts with the 
pupil, by intervention of the tutor acting in his extraordinary 
capacity, comes thereby to be ſubjected, as well as the tutor is, to 
juſtify the deed, without which he cannot make the ſame effectual 
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againſt the pupil. The realon is obvious: the pupil is not bound 
by ſuch a deed, unleſs the rationality of it be clearly evinced ; and 
therefore whoever inſiſts upon the deed, muſt be ſubjected to bring 
this proof. 

The application of this doctrine to the point in hand is obvious. 
A deed of ordinary adminiſtration is effectual in law, and muſt be 
attended with every legal effect conſequent upon ſuch a deed, 'till it 
be taken out of the way by a reduction, in which it is incumbent 
upon the minor to prove leſion. There ought to be a ſhort preſcrip- 
tion of ſuch actions, otherways all who deal with minors will be left 
at utter uncertainty ; and accordingly a reduction on minority and 
leſion is confined by law to the quadriennum utile. But with regard 
to acts of extraordinary adminiſtration, which of themſelves are not 
valid and effectual in law, but require to be ſupported by a proof 
of utiliter ge/lum, there can be no occaſion to bring a reduction of 
theſe upon the minor's part: it is ſufficient for the minor to ſtand 
upon the defenſive; and, when ſued upon ſuch deeds, to object, 
that they are not per /e effectual in law. It would be againſt prin- 
ciples, and againſt the analogy of law, to confine ſuch an objection 
within any length of time: for it is not in the power of the uondam 
minor to bring this objection when he has a mind; the opportunity 
is furniſhed to him no ſooner than his party 1s pleaſed to bring his 
action. A better example cannot be given of this than a tutor's 
borrowing money for the uſe of his pupil. The minor has no occa- 
ſion to bring a reduction of this deed : he may wait with ſecurity 
till the creditor pleaſe to bring his action: it will be then compe- 
tent to make the objection, that borrowing money is not within 
the ordinary powers of a tutor, therefore not effectual per /e, and 
that the minor cannot be bound unleſs the creditor prove in rem 
cerſum. And upon the ſame plan, a tranſaction made by a tutor, 
though of a depending proceſs, which is of all the beſt reaſon for a 
' tranſaction, may notwithſtanding be objected to after the quadrien- 
nium utile; and the objection muſt be ſuſtained, nnleſs the party 
claiming under the tranſaction can juſtify the utility of it. 
More particularly with regard to the defence of preſcription, it 
was obſerved, that oreſcription relates to actions, not at all to ex- 
ceptions or objections. If a man forbear to put in his claim within 
4 limited time, he is underſtood to have relinquiſhed the ſame; and 
after that period, the law refuſes to afford him an action: 1 the 
uſing an exception or objection depends not upon the perſon to 
= hom: it is competent, but upon the perſon againſt whom it is com- 
petent; for, if he bring not his action, there is no place for pro- 
poning the objection or exception. Therefore a man can never be 
ſaid to relinquiſh an objection or exception, ſo long as the action 1s 
not brought againſt him. Indeed, after the action is ſet on foot, 
he muſt put in his defence deb:7s tempore, or he will be cut out. And 
thus it comes, that the only proper limitation or preſcription of ex- 
ceptious or objections is competent and omitted, The objection 

therefore that is here mov ed, cannot be barred by the 40 years 
| preſcription ; 
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preſcription ; and as little by the decennial preſcription, which 
bars only the mutual claims betwixt the tutor and pupil, and not 
any objection competent to the pupil, when he is charged for per- 
formance of a deed granted by the tutor. 

In anſwering this objection, it was premiſed for Mrs Halyburton, 
that the challenges which lie againſt a deed are of two kinds: they 


either import that the deed is null and invalid, that 1s, that the 


deed is not per /e effectual in law; or, reſolve into grounds of re- 
duction, which ſuppoſe the deed to be good in law, and of itſelf ef- 
fectual to produce an action, 'till it be taken out of the way by the 
ſentence of a judge. Challenges of the firſt fort are proponable by 
2xCeption or objection : challenges of the latter fort cannot be pro- 
poned but by a procels. Hence all objections which reſolve into 


. - 


grounds of reduction, are the ſubject- matter of preſcription ; for an 


action of reduction is not privileged againſt preſcription, more than 
an ordinary action. If a party have no occaſion to reduce, the ob- 
jection or exception competent to him may be effectual, at whatever 


diſtance of time the action be brought; but if a reduction be neceſ- 
ſary, he muſt bring it within 40 years, otherways give up his claim. 


In the preſent cate, were it the intention of Mrs Halyburton to ſub- 
ject the pupil or his repreſentatives nme the foregoing objec- 
cion proponed by them againſt a proceſs for payment at her inſtance, 
wouid undoubtedly be ſuſtained : but the pretent caſe is an objection 
1gainft an adjudication which has ſtood forty years without chal- 
ienge; and ſuch an objection, of whatever ſort it be, is not compe- 


dent but in the form of reduction: it is the privilege of all decrees 


chat are ex facie formal not to be voided by way of exception, nor 
otherways than by a proper reduction; and therefore the objection 
ought to be repelled, even upon the argument urged for che credi- 
1 Ss 


And accordingly the Lords adhered to the Ba interlo- 


„ cutor.?” 


No XL. February 1743. 


ANDERSON contra BEGBIE. 
SUSPENSION. 


PON the 6th July 1741, Begbie obtained a decree era 
Anderſ5n before the Sheriff of Edinburgh. A bill of lenden 
was preſented 14th July, and was paſſed without anſwers. Upon 
the 28th, Begbie occatonally hearing that his decree was ſuſpended, 
put up TE proteſtation in common form. Upon the 29th, the ſuſ- 
penſion was intimated to him under form of inſtrument, which bore 


the date of the ſuſpenfion, but not the day of compearance. And 
Though a proteſtation is not uſual till the day of compearance be 


R paſt, 
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patt, the Charger wis advited, that this intimation, filent as to tho 
day of compearance, did not oblige him to withdraw his protcitation. 
It continued in the minute-book, and no party appearing in behalf 
of the ſulprnder to have it fcored, he extracted the tame after it was 
read in the minute-buok. | 

The ſuſpender entered a formal complaint of this proceeding 
as irregular, upon the following medium:“ That, by conſtant 
practice, the day of compearance in a ſuſpenſion is always four— 
* teen days after the date of the letters; and therefore though the 
* day of compearance was not intimated to the charger, yet as the 
date of the letters was intimated to him, he muſt have knoken 
« that the day of compcarance could not be before the 28th, and 
* upon that account was i mala fide to put up his pr oteſtation un. 
„til that day was clapled.*” This complaint with the anſwers were 
remitted to an Ordinary to inquire into the practice, and to report. 
For want of precedents in this cale, the debate was reported, 
with the opinion of ſcveral members of the Court. It was tet furth 
for the ſuſpender, that his letters of ſuſpenſion bore a warrant for 
citing the charger to compear the firſt of November then next; ſuper- 
ſeding the decree, and execution thereof, till the 10th of the ſaid 
month; and that though the intimation did not contain the day of 
compearance, yet that the charger was put in mala fide to enter his 
proteſtation before the day of compearance, becauſe, knowing the 
ſuſpenſion, it was his duty to inquire about the day of compearance, 
which he had acceſs to do at the Signet. At leaſt he could not put 
it up before the 29th July, becauſe of the conſtant practice, that the 
day of compearance in a ſuſpenſion is always fourteen days after the 
date of the letters. And to lupport this Tong, he pr oduced le- 
veral declarations from members of Court.“ 

The charger, to Juſtity the ſtep he had taken, atrempted to de- 
duce this matter from its origin. A e is a ſummons, in 
which warrant is granted to meſſengers at arms, to cite the charger 
to compear in court at à certain day; ; and, in the mean time, the 
letters declare the charge to be ſuſpende d, and alſo for ten days af- 
ter the day of compearance : which time it would ſeem was thought 
ſufficient to try the verity of the realons of ſuſpenſion. Such is the 
ſtyle of a ſuſpenſion to thi Gay. While a ſuſpenſion had but this 
temporary effect, there could be no nced of a proteſtation- to call 
for a ſuſpenſion ; if the ſuſpe nder got not his ſuſpenſion called with— 
in ten days of the day of Compcarancc; che ſuſpenſion was at an 
end of courſc. | 

Bur this form became obſolete; „ hen, and upon v hat account is 
a part of the hiſtory of our law, of 8 we have ſcarce any traces 
in our law-books ; only it w = appear not to be altogether out of 
ule ſo late as Sir George Mackenzic's days, who obſerves, © That the 
effect of a ſuſpenſion is to ſtop the execution of ſentences for a 
£ time. Inſtitute, book 4. tit. 3-$ 2. But by. whatever means the 
alteration has happened, a ſuſpenſion at preſent is a ſtay of diligence 

| till 
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till it be diſcuſſed ; and as it is not the ſuſpenders intereſt to diſcuſs 
his ſuſpenſion, this new effect given to it makes it neceſſary for the 
charger to get the {tay to his diligence removed, by having the ſuſ- 
penſion diſcuſſed. This introduced a new form, which is, that the 
charger muſt call for the ſuſpenſion, by putting 5 a proteſtation i in 
the minute- book. 

During the period that a ſuſpenſion had no effect beyond a limit- 
ed day, it was neceſſary for the ſuſpender to follow out the will of 
the letters, by citing the charger to appear in court at the day nam- 
ed in the letters, in order to have his ſuſpenſion called, and his rea- 
{ons of ſuſpenſion ſuſtained ; for, if this was neglected, the ſtay was 
at an end by the elapfing of ten days after the day of compearance. 
But now that a ſuſpenſion has the effect of ſtaying execution till it 
be diſcuſſed, though not called nor brought into Court, the ſuſpender 
has no occaſion to cite the charger according to the will of the let- 
ters, unleſs with the view of intimaring the ſuſpenſion to him: and 
as ſuſpenſions pals upon bills, which are generally appointed to be 
anſwered, this appointinent brings the charger into Court, who there- 
after cannot be ſuppoſed ignorant of the fate of the bill whether it 
paſs or be refuled, which makes intimations in a good meaſure un- 
necellary 3 becauſe when a ſuſpenſion has paſſed upon bill and an- 
ers, the charger will not venture to go on with his diligence, till 
he extract a proteſtation. And when a bill 3s paſt without anſwers, of 
which the charger may be in probable ignorance, even there it has 
crept in by degrees to be thought ſufficient to intimate the ſuſpen- 
ſion to him under form of inftrument, without neceſſity of a regular 
citation by a meſſenger. 

Where a Cuſpention 3 is paſſed after anſ\wers are given in to the bill, 
the charger who gives in the anſwers, is thereby put 27 mala fide to 
80 on with a e till the ſuſpenſion be taken out of the way by 
aà proteſtation; at the ſame time, it is not underſtood as any part of 
his duty to ſcarch the ſignet-books for the day of compearance ; and 
therefore, where the diy of compcarance is not intimated to him by 
the tuſpender, he may put up his proteſtation at random; againſt 

which the for nder's remedy is to. have the proteſtation ed, if 
entered betore the day of compearance. This is the conſtant prac- 
tice; and if there be no application for ſcoring the proteſtation, it is 
held to be regularly extracted, W put up before the gay of com- 
pe arance. 

But then, ſays the ſuſpender,“ The date of the ſuſpenſion was in- 
* thnated, and as never fewer than fourteen days are allowed for 
* the day of compearance, the charger was in mala fide to put up his 
« proteſtation 'till after che fourteen days were elapſed :** And it 
is true, that, by this reaſoning, the charger put up his proteſtation 
too early by one day. 

In anſwer to this argument, it was urged in the fir} place, That 
there is no certain time fixed by law or cuſtom for the day of com 
pearance. On the contrary, Lord Stair, book 4. tit. 52. 5 35. hand- 
ling this ſubject, has the —_— — words,“ That this day ought to 
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he according to the diſtance of the parties, that there may be ſuf- 
e ficient time to uſe citation.” And as the parties here were near 
neighbours, the charger an indweller in Edinburgh, the complainer 
in Leith, the very ſhorteſt div might ſuſſice, and to the charger was 
in bona fide to believe chat the Gay of compearance might be clapſed. 
when he put up his proteſtation. In the jecond place, Suppoſing four- 
teen days cuſtomary as the ſhorteſt time, then the 23th of July might 
he the day of compearance, and it was lawful for the charger to put 
ap his proteſtation that very day, With regard to this, the ſuſpen- 
der is in a miſtake, when he ſuppoſes, that proteſtation cannot be put 
up 'till the day of compearance be paſt. The contrary will be plain 
upon conſidering the nature of a proteſtation. What gives riſe to 
this judicial ſtep is, that a party is called to compear upon a certain 
day to anſwer, c. He compears accordingly, but his party does 
not appear to lay any claim againft him. Upon this, it is lawful for 
him to take inſtruments in the cierk's hands upon his compearance, 
and to proteſt that he ſhall not be bound to compear a ſecond time 
without a new Citation. This is the meaning of a proteſtation; and 
it is evident from the very nature of it, that it may be put up upon 
the day of compearance, | 
« The defender was aſſoilzied, becauſe of the common practice; 3 
but the Lords talked o 4 an act of ſederunt to regulate this 
matter.“ 


No XLI. : : „ 22d June 174 3. 
CRAWFURD contra MITCHELL. 
1. 1 F E-R E N IE R. 


Y contract of marriage betwixt Fames Hogg and Elizabeth Mit- 
cbell, dated the 18th of March 1741, he became“ bound to lay 
cout the ſum of L. 166 : 13: 4 Sterling, with the ſum of L. 186, 
« his wife's tocher, upon land. bond, or "her ſuſicient ſecurity, 
« and to take the rights in favour of himſelf and Elizadetb Mitchell 
« in conjunct fee and liferent, for the ſaid Elizabeth Mitchel! her 
[ liferent ule allenarly, and of the children to be procreate of the 
„ marriage in fee; and, failing children, the foreſaid fum of 

L. 166: 13: 4, to James Hogg, his heirs and aſſignees; and the 
„ other ſum of L. 186 Sterling, to the faid Elizabeth Mitchell, her 
« heirs and aflignees.” And, on the other part, © the ſaid Elizabeth 
4 Mitchell, in name of dote and tocher, alſigned and made over in 
% favour of the ſaid James Hogg and herſelf in conjunct fee and life- 
rent, for her liferent uſe allenarly, and to the children of the mar- 
„ Triage in fee, the ſaid ſum of L. 186 Sterling, contained in a bond 
granted to her by her brother William. And laſtly, Execution is 
appointed to pais upon the contract tor implementing the con- 
“ ditions 
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© ditions in favour of the wife and children, at the inſtance of Alex- 
ander Coupar miniſter at Traquair, and the ſaid William Mitcbell.” 
The ſum in this bond being arreſted by a creditor of the huſ- 
band's for payment of L. 35 Sterling, the defence made in the furth- 
coming for William Mitchell, who was both debtor and truſtee, was, 
that the ſum in this bond being liferented by the wife, he could not 
be bound to pay any part of it without her conſent, unleſs the huſ- 
band were ready inſtantly to lay it out with his own money upon 
ſufficient ſecurity to himſelf and his ſpouſe in conjunct fee and life- 
rent, in terms of the contract of marriage; that he was however 
willing to pay to the huſband's creditor what fell under the arreſt- 
ment, provided caution was found for the wife's total liferent. The 


Court found, © That the ſum of L. 186 due by William Mitchell be- 


ing afligned by Elizabeth Mitchell, in her contract of marriage with 
James Hogg, to herſelf in liferent, the {ſaid William Mitchell her bro- 
« ther, and truſtee for execution of the contract, cannot be obliged _ 
d to make furthcoming to the purſuer any part of the principal ſum 
« due by him, unleſs the purſuer ſhall find caution for the whole 
„ liferent provided to the ſaid Elizabeth, in caſe of her ſurvivance.” 
The creditors reclaimed, infiſting, that the aſſignment of the to- 
cher made the huſband fiar; that when a tocher is abſolutely diſ- 
poned, the huſband or his creditors may uplift the ſame, leaving the 
wife to claim performance from her huſband of what is covenanted 
on his part; that when it is diſponed to him, with the burden of the 
wife's liferent, he and his creditors may uplift the ſame, as in the 
former caſe; with this difference only, that they muſt find caution to 
make the ſum uplifted furthcoming to the wife for her liferent, in 
caſe of her ſurvivance ; and that at any rate it is unreaſonable to ob- 
lige a creditor who claims only L. 35, to give ſecurity for the total 
liferent. : 5 e 5 | | . = i 
At adviſing this petition, Elchies thought the interlocutor wrong 
in two reſpects: firſt, That the wife having made over her bond to 
her huſband and herſelf in conjunct fee and liferent, it was no more 
in the power of the huſband or his creditors to change her ſecurity 
by ſubſtituting caution in place of it, than it is in a man's power, 
when his wife's liferent is ſecured upon land, to make her give up 
her real right, upon offering to give her other lands for her ſecuri- 
ty; and therefore that Mitchell's bond muſt remain as it is, till the 
huſband be ready to lay out both it and his own money in terms of 
the contract. He thought it wrong for another reaſon, That if cau- 
tion were at all to be accepted, it ought to go no farther than to an- 
[wer for the ſum which was claimed to be made furthcoming upon 
the arreſtment. It was the Preſident's opinion, that the ſum could 
not at 'all be uplifed, even upon offer of caution, unleſs it could be 
qualified, that the debtor was vergens ad inopiam, in which caſe the 
Court might interpoſe ex nobili officio. But he obſerved, that the in- 
; terlocutor was framed upon a conceſſion made by the defender, of al- 
lowing the ſum to be uplifted upon caution for the wite's total life- 
| | | 1 | rent. 
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rcut, Upon which the vote being put, it carried, by a narrow plura- 
lity, to refuſe che petition. 


5 


. th July 1743. 
RAMs XV contra HOGG. 
BILL OF EXCHANGE. 


JPON the 6th of May 1742, Andrew Simſon drew a bill for 1 60 
Sterling upon Meſſrs Skinner and Simſon merchants in London, 
pay able 40 days after date to Milliam Hogg, merchant in Edinburgh, 
or order. This bill, which was indorſed to Fames Ramſay, became 
due on the 15th June; and, reckoning the three days of grace, was 
payable the 18th. Upon the 19th, and no ſooner, it was proteſted for 
not- acceptance and not- payment at the ſame time. William Hogg, 
being charged for recourte, ſuſpended upon want of due negociation, 
in reſpect that the bill ought to have been proteſted for not-accep- 
tance when it became due. Anſwered, The diſhonour of the bill 
Was notified to the ſuſpender within fourteen days after it was 
due, being notified the very day of the proteſt, which, with the bill, 
Vas returned by poſt, and intimated to the ſuſpender. And there- 
fore whatever be the practice, the ſuſpender can take no advantage 
of the delay, ſince notice was given him of the diſhonour of the bill, 
as ſoon as it was incumbent upon the indorſee to give notice; even 
ſuppoſing a proteſt to have been taken upon the day of payment. 
| Replied, The form of negociating bills, which is eſtabliſhed by 
practice, admits of no latitude : ftrict rules muſt be obſerved to pre- 
vent law-ſuits among merchants ; and did loſs or damage come at all 
nnder conſideration in a caſe like the preſent, it is enough for the 
ſuſpender to ſay, that a proteſt for not- acceptance taken in due time 
might have procured payment from Skinner and Simſon. 
ln reſpect there is no evidence brought, that the London practice 
with regard to bills of exchange differs from the practice of 
„this country, which is, that bills muſt be proteſted for non- 
« acceptance on or before the day of payment; tind, Thar the 
5 charger e can hay e no recourſe againſt the ſuſpender.“ 


„ = „„  uly 3743 
Cocnnax of Bridgebouſ contra « Repreſemativ es of Colonel VANSE. 
ANNUAL R E N T. 


HE following queſtion occurred in a proceſs, Whether denunci- 
1 ation at the market-croſs of Edinburgh i is ſufficient to make a 
Jum bear intereſt, being inffacicat for caption, though the debtor live 
not 
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not within the juriſdiction? For the affirmative it was argued, that 
Edinburgh is communis patria, and therefore 1s the proper place for all 
notifications to the lieges in general; that denunciation upon a horn- 
ing is a proclamation addreſſed to the lieges in general, © diſcharging 
© to receipt, ſupply, maintain, or defend ſuch a man, our ſovereign 
Lord's rebel, being at the horn, Cc.“ and therefore the proper 
place of this denunciation is at the market-croſs of Edinburgh - that 
it having been the ſheriff's province, before gifts of eſcheat were in- 
troduced, to gather in the moveables of rebels for the King's uſe, 
the practice crept in to denounce at the head-burgh of that ſhire 
where the rebel's moveables lay, as a more ſpecial notification to the 
ſheriff to do his duty; therefore in order to eſcheat, a denunciation 
at the market-croſs of the ſhire is neceſſary ; but to all other pur- 
poſes, intercommuning, caption, annualrent, Fc. a denunciation at 
the market-croſs of Edinburgh, addreſſed to the lieges in general, is 
the proper form. 
For the negative, the act 2cth, parl. 1621, was fit furth, en 
That whenſoever any perſon is denounced rebel, and put to the 
horn for not- pay ment of ſums of money, the perſon ſo denounced 
« ſhall be ſubject in payment of annualrent.” And that the denun- 
citation here muſt be a regular denunciation at the market-croſs of 


dhe ſhire, was endeavoured to be cleared by the following conſidera- 


tions: Imo, By the common law of this land, the ſheriffs were the 
Proper and only officers to execute the King's orders in matters of 
law, each within his own juriſdiction; and even acts of parliament, 
which require the moſt general notification, were publiſhed in this 
manner, 1ſt ſtatute Robert I. cap. 34. and act 67. parl. 1425. Procla- 
mation at the market-croſs of Edinburgh, of * of parliament, as a 
ſufficient publication inſtead of proclamation at the head burghs of 
ſhires, was introduced by the act 128. parl. 158 1, which of itſelf makes 
it evident, that all denunciations were originally at the head-burghs of 
ſhires. 240, Edinburgh is communis partria or commune forum to parties 
out of the country, but not to thoſe who live within it, each man be- 
ing ſubject to the juriſdiction of his own ſheriff. ' 3119, The ſtyle of 
all letters of horning, as Stair mentions, book 4. tit. 47. F 8. was, 
That the meſſenger paſs to the market-croſs of the head-burgh of 
the juriſdiction within which the party dwells, and there denounce. 
him rebel,” which is ſufficient evidence of what was the common 
lav of the "RY though of late years this ſtyle has been abridged, and 
no more commonly expreſſed than © to denounce the party rebel, and 
put him to the horn.” | 
From theſe conſiderations it appearing, that denunciation at the 
market-croſs of the ſhire is the regular denunciation, it was inferred, 
that this denunciation muſt be underſtood in the act 1621, and not 
denunciation at the market-croſs of Edinburgh; an innovation which 
has probably been introduced by the Court of Seſſion in order to fa- 
Ulitate captions, : 7 
„ Found, 
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7 Found, That a denunciation at the market-croſs of Edinburgh 


againſt a perſon not living within the juriſdiction as not the 
© effec in law to make a ſum bear intereſt.” 


Ne XLIV. July 1743. 


ALEXANDER HoME-CAMPBELL Supplicant. 
PERSONAL EXECUTION. 


HE Houſe of Lords having reverſed a ſentence of the Court of 

Seſſion with regard to Jobn Sinclair writer in Edinburgh, © or- 
85 ene and adjudging, that the ſaid John Sinclair do forfeit and 

pay to the appellant the ſum of L. 500 Sterling; and further order, 
= ing, that the Court of Seſſion do give all the neceſſary and proper 

„directions for carrying this judgment into execution,” the appel- 
lant Alexander Home-Campbell applied to the Court of Seſſion, pray- 
ing for a warrant to cite the ſaid Fobn Sinclair that he might be heard, 
and to decern for payment of the ſaid fum awarded by the Houſe of 
Lords. 

A doubt riding among the fone about the competency of woch | 

a ſummary application, inſtead of a regular proceſs, they appointed 
_ precedents of the Court to be laid before them, which was accord- 
ingly done. And this produced an additional petition, praying now 
to have a warrant for letters of horning, for the following reaſons : 
Ino, By the law of Scotland, the decrees of every judge who has au- 
thority and juriſdiction within this kingdom, are intitled to the pri- 
vilege of ſummary execution. By the preſent conſtitution of this 
part of the united kingdom, the Houſe of Lords ſtanding in place of 

the Scotch parliament in matters of appeal, they muſt have all the 
Powers, in ſuch matters, which the Scorch parliament enjoyed. And 
in fact they exerciſe theſe powers every day, by decerning, ordain- 
ing, and adjudging. In the preſent caſe, they have © ordered and ad- 
* judged, that the ſaid John Sinclair do forfeit and pay to the appel- 
« Jant the ſum of L. 500 Sterling,” which is a clear decerniture for 
a liquid ſum, capable to be put directly in execution. And as the 
_ Houle of Lords have-a complete juriſdiction in Scotland, ſo far as con- 
cerns cauſes brought before them by appeal, there can be no reaſon, 
why the judgment pronounced by them ſhould not be put directly to 
execution: and to ſay that ſuch a decree requires the interpoſition of 
the Court of Seſſion, is, in other words, to ſay, that the Houſe of Lords 
have no direct or immediate juriſdiction in Scotland. 2do, In the de- 
cree itſelf it is ordered, That the Court of Seſſion do give all the 
66 neceſſary and proper directions for carrying this judgment into 
execution. What is this, in other words, but ordering that the 
Court ſhould direct letters of horning and poinding, or other pro- 
per executorials? For it is the judgment of the Houſe of Lords, 


W hich 
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which muſt be carried into execution; and yet if a proceſs be ne- 
ceſſary, it would be the judgment of this Court which would be car- 
ried into execution, not the judgment of the Houſe of Lords. 3tio, 
With regard to the precedents of this Court, there is not a ſingle in- 
ſtance where a new proceſs was found neceſſary: the form has al- 
ways been, that if a depending proceſs was removed to the Houſe of 
Lords by appeal, the parties, after diſcuſſing the appeal, took up the 
proceſs where it left off, and proceeded to obtain a final determina- 
tion ; and that a tummary application was always admitted, where 
a cauſe finiſhed in this Court was carried to the Houſe of Lords. 
4to, No defence can ariſe to Fobn Sinclair, but that of payment, which 
he has acceſs to propone in a ſuſpenſion ; but the poſſibility of ſuch 
a defence ought no more to be a bar to a charge of horning in the 
preſent caſe, than it is in ordinary caſes. 
«© The Lords pronounced a decree ; and avoided granting letters 
„of horning, for no better reaſon than that a decree was only 
% demanded in the firſt petition.”” „ 5 


„„ . Fuly 1743. 
ExxEcurons of the Earl of LonDONDERRY contra Earl of SrAIR. 
WITNESS. 
IN the year 1720, the Earls of Londonderry and Starr gave bond tr: 
I Frederick Frantland for a conſiderable ſum ; and, of the ſame date, 
the Earl of Stair gave to the Earl of Londonderry a bond of relief or 
indemnification. After the Earl of Londonderry's death, his executors 
brought a proceſs againſt the Earl of Stair anno 1740, libelling, that 
the Earl of Londonderry had paid and retired the bond due to Frede- 
rick Frankland ; and concluding, that the defender, in terms of his 
bond of indemnification, ſhould repay the ſame. For the defender 
the following fact was ſet furth, That being in France the time of the 
Mifſiſippi, he was unwarily drawn in to deal with the Earl of Lon- 
donderry in the French actions, upon which ground Londonderry came 
to have a conſiderable claim againſt him; that the French ſtocks be- 
ing diſcovered to be a mere bubble and cheat, Londonderry having re- 
turned to London was aſhamed to aſk payment directly, but fell upon 
a ſtratagem: he pretended to the defender to be in need of a ſum 
of money, and aſked him to be ſurety, The bond to Frederick Frank- 
land, which contained pretty much the ſame ſum with the French debt, 
was ſubſcribed by both upon this footing. But, before parting, the 
defender, inſtead of receiving a bond of relief, being put in mind 
of the French debt, was prevailed upon to grant the bond of relief to 
Londonderry. Upon this fact the defence was founded, that there was 
no money advanced upon the principal bond; that Frantland had no 
claim againſt the Earl of Londonderry upon that bond; and therefore 
rn 1 — ao che 
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the Earl of Londonderry could claim no relief from the defender of a 
ſam he had neither paid nor was bound to pay. 'The Court before 
anſwer, having ordained Frederick Frankland's oath to be taken, and 
his and Londonderry”s books to be produced, the purſuers reclaimed, 
and inſiſted, that it was the defender's bulinels, in order to make 
good his defence, to produce Frankland co > depone, and alto to exhi- 
bit his books. 

In anſwer, the defender admitted it to be a general rule, That the 
party who makes the allegation ought to produce his evidence, whe- 
ther writ or witneſs ; but inſiſted, that there is no rule without an 
exception, and that the preſent caſe ought to be an exception, for the 
following reaſons : If the defender offer to prove his alledgeance by 
a writing in the purſuer's own hands, or by a writing which belongs 
to the purluer, it is he, not the defender, who muſt produce this 
writing. If the witneſs condeſcended on by the defender be the 
purſuer's wife, or ſervant, or child in familia, the purſuer muſt pro- 
duce the witneſs, The ſame exception muſt hold in the preſent caſe. 
Frederick Frantland is out of the reach of this Court, and the defen- 
der has no means to force him to give evidence here ; but it cannot 
be difficult for the purſuer to produce the witneſs and his books, con- 
ſidering the intimate correſpondence, which, by this very proceſs, 
appears to have ſubſiſted betwixt the Earl of Londonderry and him. 
| 2ds, This caſe muſt be confidered in the ſame light as if the Earl of 
Londonderry, upon his pretended payment, had taken an aſſignment 
to the principal bond, and had made it the foundation of this pro- 
ceſs. In that caſe the purſuers muſt have produced Frederick Frank- 
land becauſe it is a rule, That when the cedent is appealed to to 


prove a defence, it is the aſſignee who muſt produce him, not the . 


defender. 
The Lords adhered,” 


No XLVI. „ December 743. 
5 DrvuNoND contra Gninauk. 
R Ty 


DFUMMoND of Dianfton having lent 800 merks to Chain of 

Mondowie, who was married to his ſiſter, the document he took 
for the debt was a bill dated 21ſt November 1717, in his own hand- 
writing, and regularly accepted by William Grahame, This bill was 
anxiouſly conceived to make it a firm ſecurity ; for it bears a doquer 
in the following terms: * Signed, date and place foreſaid, before 
** theſe witneſſes, John and Walter Grahames, ſons to the ſaid William 
Grabame;' and accordingly theſe two young men ſubſcribe as 
witneſſes. After the death both of the creditor and debtor, a pro- 


ceſs was brought for payment againſt the ſaid Walter Grahame as re- 
preſenting 
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preſenting his father, whoſe defence was, That the bill was null, as 
| bearing annualrent and penalty. In order to ſupport the bill againſt 
this exception, a proof was demanded, and ſeveral witneſſes led to 
prove the circumſtances of this loan. When the matter came to be 
adviſed, the purſuer inliſted upon two topiCks ; 3 Imo, That the fore- 
going defence did not amount to an % Jure nullity, or denegatio acti- 
onis, but only to an exception which might be paſſed from by homo- 
logation or otherwiſe ; and that the defender, who is a ſubſcribing 

witncls to the deed, ought to be barred perſonali exceptione from plead- 
ing this exception, ſeeing, in quality of witneſs, he muſt have ſeen 
his father the debtor ſubſcribe, otherwiſe be guilty of a crime. 2do, 
That ſuppoſing the bill not per /e a ſufficient evidence of the debt, 
yet, in conjunction with the proof led, there is ſufficient evidence to 
fatisfy the Court that there was a debt, and that the ſame i 1s reſting 
owing. 

I's the firſt it was anſwered, The defender was not above ſixteen 
years old at the date of the bill, and cannot call to remembrance 
whether he ſubſcribed the bill or not ; and therefore cannot be bar- 
red per/onali exceptione from pleading the ſaid defence. To the ſe- 
cond, There is no ſufficient evidence to prove a ſubſiſting debt. 

« It e arried, by a narrow plurality, that there is no ſufficient evi- 

dence of a ſubſiſting debt. Fo 


NY XLII. | Toth December 1 743. 
Do x pas contra M*LEoD. | 
CAUTIO FUDICTO $1STI, ET JUDICATUM 50 LVI. 


Canrronns judicio fi 172 et judicatum ſolvi before the Admiral, 
= is not liberated by the defender's dying during the depen- 
dence. It was urged in behalf of the cautioner, that a fide-juſlory 
obligation is Aricti juris, and cannot be extended beyond the terms 
thereof: that he became cautioner for the defender perſonally, not 
for his heirs 3 and conſequently is bound only for what ſhall be de- 
cerned in this action againſt the defender, not for what ſhall be de- 
cerned in any other action againſt the defender's heirs. And to prove 
this, the tenor of the bond of cautionry was appealed to; © 1 Roderick 
* AMFLeod writer to the ſignet, bind and oblige me, my heirs and 
ſucceſſors, as cautioner and ſoverty, acted in the books of the High 
Court of Admiralty, for Norman M*Leod Lieutenant in Lammie's re- 
giment, de judicio /i Ni et judicatum ſolvi, in the action at the inſtance 
of Enſign Ralph Dundas and others againſt him, before the Judge 
of the High Court of Admiralty.” The anſwer was in ſubſtance 
what follows. Even in contracts Frifif mi juris the extent of the ob- 
ligation is to be gathered from the nature of the tranſaction, rather 


than from clauſes of ſtyle lightly or imperfectiy framed, and capable _ 


of 
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of different meanings. In a ſuit before the Admiral, it is a privi- 
lege of every purſuer to demand caution, not only Jadicis /iſti, but ju- 
dicatum ſolvi; the foundation of which is, that ſtrangers being of- 
ten called in this Court, the proſecutor, before laying out much ex- 
pence in a tedious proceſs, ought to have ſome ſecurity, in caſe of 
prevailing, that his claim ſhall be made effectual; and therefore the 
cautionary obligement muſt be conſidered as acceſſory to the claim, 
and not ſtrictly to be limited to the perſons either of the purſuer or 
defender. If the bond of cautionry be ſo conſtrued as to releaſe the 
cautioner where the defender dies before decree, the ſame muſt hap- 
pen where the purſuer dies before decree: ſo this cautionary oblige- 
ment would depend upon many chances; without neceſſity, and in- 


deed contrary to common utility, as chance bargains are contrary to 
the genius of law. 


Ne XLVIII. : - 1 December 1743. 
Acxxs Dicxi contra Tuousox, Oc. | 
c A U T I O N E R. 


HE Act of Sederunt 1650 finds * a 5 That all cau- 

“ tioners in ſuſpenſions hereafter ſhall be obliged and liable 
as validly and effectually as the ſuſpenders are, notwithſtanding 
the charger or ſuſpender ſhall deceaſe before the diſcuſſing of 
< the ſuſpenſion. And for this effect the Lords ordain, That all 
bonds and acts of caution to be taken and received in ſuſpen- 
ſions hercafter, ſhall bear this clauſe, obliging the cautioner, his 
„ heirs and executors, for payment of the ſums or doing of the deeds 
« to the charger, as validly and in the ſame manner as the ſuſpen- 
der, his heirs and executors, are obliged themſelves.” The form 
of the bond of cautionry appointed by this act came to be neglected; 
and of late years bonds of cautionry in ſuſpenſions have been con- 
ceived in the following terms: © That the cautioner ſhall pay to the 
charger the tum contained in the decrcet, in caſe it be found, after 
« diſcufling of the ſuſpenſion, that the fulpender ought to pay the 
« ſame.“ Alexander Hall, who had ſuſpended a decree for L. 63 
Sterling, recovered againſt him by Agnes Dickie in the inferior court, 
having died during the dependence of the ſuſpenſion, his cautioners 
Thomſon and Lang inſiſted, that they were free; ſince, by the terms 
of their bond of cautionry, they are only liable to pay what ſhall be 
decerned againſt Alexander Hall perſonally, and that now, after his 
death, there can be no ſuch decerniture againſt him. 


« The Court notwithſtanding found them liable in terms of the 
«Ac of Sederunt. 5 


N® XLIX. 
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Ne XLIX. December 1743. 
AcNESs DICKIE contra THoMsON and LANG. | 
ARRESTMEN T. 


TT was pleaded for a cautioner in the looſing of an arreſtment, 
1 That cautioners, by the law of Scotland, have the benefit of diſ- 


_ cuſſion, as well as by the Roman law; and that a cautioner in loo- 
ſing of arreſtment, is intitled to this privilege by the very concep- 


tion of his bond; for he only becomes bound for the common 
debtor, that his goods arreſted ſhall be made furthcoming. On the 
other hand, it was urged, that caution in looſing of arreſtment comes 


in place of the arreſtment; and therefore that the cautioner muſt 


be liable in the ſame manner as the arreſtee would be upon a decree 
of furthcoming recovered againſt him. . 

« Found, That a cautioner, in looſing an arreſtment, has not the 

« benefit of diſcuſſion.” 9 


| No I. | | . ath Fanuary 1744. 


Sir Joux BAIRD contra Creditors of Mr Hucy MuRRrav. 


J QUAESITUM TERTIO. 


FN the year 1737, Sir James Rochead made a ſettlement of his eſtate, 


_ heritable and moyeable, upon certain perſons, as truſtees for 


bcehoof of his heirs therein named. Hugh Murray, the only accept- | 
ing truſtee, did, in December 1737, confirm the moveables ; and, not 


having leiſure to execute the office of executor, he granted a facto- 
ry to George Gordon writer in Edinburgh, to uplift the moveable debts, 
grant diſcharges, and to account to him for his intromiſſions. In 


September 1740, Mr Murray and George Gordon inſtituted an accompt 


upon the ſubject of the factory, by which George Gordon came to be 


debtor to his conſtituent in the ſum of L. 286 Sterling, for which 
George Gordon granted a bill of even date with the fitted accompt, pay- 
able to Mr Murray or order, and bearing value received; and, of the 
fame date, got a full diſcharge from Mr Murray of his factory, and 
all obligations ariſing therefrom. In March 1741, Mr Murray being 


about to leave the town, and apprehending that a demand might 
be made upon him by the next of kin of Sir James Rocbead for the 


balance in his hands, for which they had obtained a decree againſt 


him as Sir James's executor, he lodged in the hands of Andrew Cbal. 
mer, his firſt clerk and ordinary doer, George Gordon's bill in- 
dorſed blank, with a further ſum in money, to anſwer the ſaid 


demand, and took from him a declaration in the following terms: 


* 9 
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« I Andrew Chalmer writer in Edinburgh grant that Mr Hugh Murray 
« advocate has indorſed to me George Gordon's bill to him for L. 286 
« Sterling and given me in caſh L. 123 Sterling, with which two 
« {uns I am to pay the ſum he is decerned to pay to the neareſt of 
« kin of Sir James Rochead, and to report him their diſcharge,” Sir 
James Rochead's next of kin not having made a demand, the money 
and bill remained with Mr Chalmer till Mr Murray died in the ſtate 
of bankruptcy, when his creditors proceeded to diligence, took out 
a confirmation, and, among other movcables, gave up in e 
the bill and caſh in the hands of Mr Chalmer. 
Sir James Rochead's next of kin appeared for their intereſt, and 
claimed preference before Mr Murray's creditors, upon this medium, 
that the bill and caſh in the hands of Mr Chalmer were ſubjects eſpe- 

cially deſtinated by Mr Murray for their payment. 
« Found, That notwithſtanding the money was lodged by Mr 
Murray in the hands of Mr Cbalmer, under the declaration 
granted by him, it remained under the power of Mr Murray, 
« and might have been called for by him 'till actual applica- 
„tion, and applied to what ule he pleaſed; and therefore that 
« the ſame remained in bonis of Mr Murray, and that Sir James 

« Rochead's next of kin have no preference.“ 


Ne LI. | 1 4th January 1 744. 
Sir JoHN Bann contra the Creditors of Mr Hucn Monzar, 
8 R R 0 GATUM. 


_ 27 UGH M U RRA V. executor nominate, ht confirmed Sir 
Fames Rochead's moveables, granted a factory to George Gordon 
to e the moveable debts. Mr Murray and George Gordon inſtituted 
an accompt upon the ſubject of the factory, by which George Gordon 
came to be debtor to his conſtituent in the ſum of L. 286 Sterling, 
for which George Gordon granted bill of even date with the fitted ac- 
compt, payable to Mr Murray or order, and bearing value received; 
and, of the ſame date, got a full diſcharge from Murray of his facto- 
ry. After Murray's death, the ſum in this bill being confirmed by 
his creditors, a competition aroſe betwixt them and Sir James 
Rochead's next of kin, to whom Mr Murray never had accounted for 
his intromiſſions with Sir James's moveables. It was admitted for 
Murray's creditors, that an executor, being but a factor or truſtee, 
can have no ground of competing with the creditors, or next of 
kin of the deceaſed, upon any ſubject which belonged to the decea- 
ſed; and therefore though an executor take a decree in his own 
Name, or a bond of corroboration in place of a decree, the next of 
kin are ſtill preferable upon the ſubject in medio. But if an executor 
tevy a ſum due to the deceaſed, and grant a diſcharge, the money 
which 
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which he receives becomes his property ; or, if in place of money, 
he take a private bond without relation to the executry, the caſe is 
the ſame. The diſcharge granted to the debtors of the deceaſed, 
binds the ſum upon the executor ; the money is underſtood to be 
in his pocket ; and the next of kin have no concern what he makes 
of the money, whether he pay his own debts with it, or employ it 
upon a private loan. The preſent caſe is in effect the ſame : the 
bill granted by Gordon was Murray's property; and had Gordon prov- 
ed inſolvent, Mur ray alone would have ſuffered, and not the repreſen- 
tatives of Sir James Rachen. It was anſwered for the next of kin, 
That the tranſaction betwixt the executor and his factor, proves 
that the bill was the produce of the executry ; and the plain conſe- 
quence is, that the bill ought to be adjudged to them, and not to 
Murray or his creditors. For, from the very nature of a truſt, it 1s 
evident, that a truſtee cannot compete with his conſtituent, cither 
upon the ip/a corpora of the conſtituent's effects, or upon their pro- 
duce: and it is a caſe adjudged, that if a truſtee ſell his conſtituent's 
goods, and take a bond for the price in his own name, the conſtituent 
will be preferable upon the bond before the truſtee's creditors. Nor 
ought it to weigh that Murray run the hazard of his factor's bank- 
ruptcy ; for this hazard he ſubmitted to by naming a factor, which 
an CXecutor is not intitled to do. If an executor take a bond of cor- 
roboration from a debtor of the deceaſed when payment is offered 
him in money, this circumſtance will ſubje& him to the hazard of 
the debtor's inſolvency ; and yet unqueſtionably the next of kin will 
be preterable. upon this bond before the creditors of the executor. 

Or if the executor diſpoſe of the iþ/a corpora of the moveables, and 
take a bond for the price inſtead of ready money, it is very conſiſtent 
that the next of kin be preferred upon this bond, and the executor at 
the ſame time be liable to make it good. 175 

Found, that there is ſufficient evidence that the fi contained ; 

1 G Gordon's bill was part of the proceeds of Sir James 
* Rochead's executry; and therefore, that Sir James Rocbead's 


* next of kin are preferable for the ſum in the ſaid bill before 
* the other creditors of Murray.” my 


Ne LII. 27th ds 1744. 


FaikLIE of Fairli contra Earl of EcLINTOX: 
PROPERTY. 


| | 'HE Earl of Eglinton” s property adjoins to that of Fairlie of that 
ilk, along one ſide of the river Irvine; and the mill of Leaths 


belonging to the latter, ſtands upon the ſaid river 540 yards above 
the march of the two properties. The Earl having erected a mill 
upon his own property adjoining to the march, and built a dam-dike 


crols 
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croſs the river, which made the water ſometimes reſtagnate upon 
Fairlie's mill, Fairlie brought a proceſs, complaining that his mill 
was hurt by the back-water occaſioned by this novum opus, and con- 
cluding, that the Earl's dam-dike ſhould be demoliſhed, or ſo altered 
as not to obſtruct the river's running in its ordinary courts. The 
reſtagnation was a fact not controverted ; but it was contended for 
the Earl, That the raiſing the purſuer's mill-wheel ten inches, would 
make the mill go as well as formerly. He offered to defray the ex- 
pence of this alteration, and urged, that to oppoſe this expedient, 
would be to act in amulationem vic ini, which the law does not indulge, 
The Court firſt pronounced an interlocutor, finding,“ That the de- 
fender has right to inſiſt that the purſuer's mill may be fo altered 
jn its form upon the defender's charges, as that it may be and con- 
* tinue a ſufficient going mill; and at the ſame time the defender 
( have the uſe of his property by building a mill of his own further 
% down the river, without e the purſuer's mill, or throw- 
« ing any damage or loſs upon him.“ 5 
Againſt this interlocutor the purſuer reclaimed, inſiſting upon the | 
following topics, 1-79, No perſon's property is ſubjected to the will 
| 2 another: in ſuo hactenus facere licet quatenus nibil in alienum immit- 
tat. There is no other idea of a poſitive ſervitude, than that another 
man's property is ſubjected to my uſe; and therefore to ſay, that I 
can direct my water upon my neighbour's ground, or throw my 
ſtones upon it, is, in other words, ſaying, that I have a ſervitude 
upon it. 2do, A man cannot be reſtrained from making uſe of his 
own property, or from acting within it, whatever conſequential da- 
mage may follow to a neighbouring proprietor : I can build a houſe 
though it obſtruct my neighbour's lights: I can dig a pit, though it 
drain his well. And the reaſon is, that for a man to be reſtrained 
from acting within his own property, becauſe of a damage thereby 
_ ariſing to his neighbour, is plainly ſubjecting his property to the in- 
tereſt of his neighbour, which is inconſiſtent with the principle of in- 
dependency, and reſolves into a negative ſervitude. 310, Want of 
intereſt may limit a man in the exerciſe of his property, where the 
exerciſe is hurtful to others: to do an action in itſelf lawful, with 
the view to hurt another, without any benefit to myſelf, is, ia law. 
language, acting in @mulationem vicini. On the other hand, I am not 
intitled to make free with my neighbour's property, however bene- 
ficial to me, and howeyer innocuous as to him. The reaſon is, that 
intereſt is in no caſe the parent of right: intereſt alone can never 
- give me the ſmalleſt power over another's property, more than it can 
give me the property itſelf. 

To apply theſe principles to the preſent caſe, the defender main- 
tains that he is intitled to alter the form of the purſuer's mill, as 
being noway hurtful to the purſuer, and beneficial to him the de- 
fender, by procuring him liberty to reſtaguate the water. As this, 
in effect, is claiming a power or right over the purſuer's mill, we 
muſt examine where this power or right is founded, The purſuer 


18 
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is abſolute proprietor of his own mill, which excludes any ſort of 
power in another, Now, if intereſt alone without any other confi- 
Jeration, be ſufficient to beſtow a power over another man's actions, 
or over his property, ſuppoſing the reſtraint not to be detrimental 


in any pecuniary view, it muſt follow, that my neighbour's proper- 
ty in all caſes muſt be ſubjected to my intereſt, unleſs he can ſpecify 
an oppoſite pecuniary intereſt ; which certainly will not be main- 
tained. I have no right to plant a hedge in my neighbour's field, 
however beneficial to him as well as to myſelf. And were I to gain 
a million by driving a level through his ground to drain a ſilver or 
copper mine, the law will not give me liberty without his conſent: 
it would ſiguify nothing though I ſhould offer to drive the level be- 
low ground, and preſerve the ſurface entire. It is the great privilege 
of property, that the proprietor can be put under no reſtraint : a 
man's mind is his kingdom, and the law cheriſhes freedom and in- 
dependency, making every man arbiter of his own actions and pro- 
perty, without any other limitation than that of abſtaining from do- 
ing harm to others. If the rule be once eſtabliſhed that a man has 
power over his neighbour's property to work upon the ſame, or to 
alter it for his own benefit, provided the neighbour ſuffer not, there 
is no poſlibility to ſtop ſhort : the power over his neighbour's pro- 
perty muſt take place even where the neighbour ſuffers by the alte- 
ration, provided the loſs be made up. By heightening the purſuer's 
mill-wheel ten inches, according to the defender's propoſal, one 
plain conſequence is, that the mill muſt oftener want water in the 
{ummer time than it does at preſent. But perhaps this would not 
he ten thillings a-year out of the purſuer's pocket ; and the defender, 
doubtleſs, to come at his purpole, will offer caution to make up this 
damage, were it twice as great. At this rate, though the purſuer's 
mill ſhould be rendered entirely uſeleſs, it is ſtill but a damage which 
the defender can alſo make up; and ſo the doctrine lands here, that 
for my neighbour's bengfit, Jaw will oblige me to abandon my pro- 
perty, provided he be willing to give an adequate price for the fame. 
Aud, was this once an cſtabliſhed doctrine, a thouſand claims would 
be made, and a thouſand conſequences follow, which hitherto have 
not been thought ro have any ſupport from law. _ | 
* Found, that the defender cannot, without conſent of the pur- 
* ſacr, build a. dam-dike acroſs the river of Irvine, ſo as to 
* caule the water reſtagnate upon the way-gang of the pur- 
ſuer's mill, and thereby prejudice or hurt the going of the 
mill as formerly ; that the purſuer is not obliged to alter or 
luſter any alteration to be made on the form of his mill, or 
change the poſition of his mill-wheel, in order to avoid the 
prejudice that may be occaſioned by the reſtagnation of the 
water; and that the defender has no right to infiſt on 
making ſuch alterations on the purſuer's property. Found 
it proved, that, by the dam-dike latcly erected, the water 
* « docs. 
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does regorge and is thrown back upon the purſuer's mill- 
* wheel, to the hurt and prejudice of the going of the mill in 
the uſual manner; and declared the ſame an encroachment 
upon the purſuer's property, and decerned and ordained the 
* {aid dam-dike to be removed or taken down, as far as it be— 
caſions a reſtagnation of the water in the common water- 
« courſe, prejudicial to the purſucr” s mill,” 


| No LIL. 22d February 1744- 
Sir RoverT GOD contra DUN BAN of Netwtoun. 
TEINDS. 


HERE teind? of certain lands have been drawn ip/a corpora 
by the titular, and mixt ſo with teinds of other lands as 
not to admit a proof of the real quantity or annual value, the rule 

for aſcertaining the value of theſe teinds, in a proceſs of valuation 
at the inſtance of the heritors of the land, is, that the teinds be va- 

lued at the ſame rate as where a :oint-hury 1 is paid for ſtock and 
teind ; that is, that they be valued at the fourth part of the rent 
paid to the purſuer for the ſtock ; which comes to the ſame with the 
fifth part of the rent where chat rent is paid both for ſtock and 
teind. 


No E . „„ | . 19th June 1744+ 
CrEpiTORs of Mr HuGn Mouzn AY contra Axprew CHALMER. 
COMPENSATION. 


UGH MURRAY advocate, executor nominate by Sir James 
Rochead's will, confirmed the moveables and executed the teſta- 
ment. In March 1741, being about to leave the town of Edinburgh, 
and apprehending a demand from Sir James Rochead's next of kin 
of the balance in his hand, for which they had obtained a decree 
againſt him as Sir James's executor, he lodged in the hand of Andrew 
Chalmer his clerk and ordinary doer, a ſum to anſwer the ſaid de- 
mand, and took from him a e in the following terms: © I 
« Andrew Chalmer writer in Edinburgh, grant that Mr Hugh Murray 
advocate, has given me in caſh L. 135 Sterling, with which I am 
« to pay the ſum he is decerned to pay the neareſt of kin of Sir 
« James Rochead, and to report him their diſcharge.” The next of 
kin not having made a demand, the money remained with Chalmer 
till Mr Murray died inſolvent, when his creditors attached the fame 
by a confirmation as executors-creditors. Chalmer brought a mul- 
tiple- 
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ciple. poinding, and claimed retention of this ſum for relief of cer- 
tain debts wherein he was cautioner for Mr Murray. The creditors 
| oppoſed this demand, inſiſting, in terms of the ſtatute, that compen- 
ſation is confined to actions of debt, and does not take place in an 
ati mandati; that a perſon employ ed as a hand, is limited to act like 
a hand by delivering the ſubject as directed; and that Chalmer can 
no more with-hold Mr Murray's caſh from his creditors, than he 
could from Mr Mrrray himſelf, Chalmer on the other hand admit- 
ted, That being employed only as a hand, it became his duty to 
pay the ſum to Sir James Rocbead's executors, or to redeliver the 
ſame to Mr Murray himſelf if demanded ; and that in either of theſe 
caſes he had no ground of compenſation or retention. But he inſiſt- 
ed, that the caſe was altered by Mr Murray's death, which put an 
end to the mandate ; after which he, Chalmer, could not lawfully pay 
the money to Sir James s next of kin, which therefore remained in 
his hand as a proper debt due to Mr Murray's repreſentatives, ſub- 
jected to compenſation and retention. 
The creditors acknowledged the mandate to be ſo far at an end 
by Mr Murray's death, that Chalmer could not lawfully thereafter 
pay the money to Sir Fames's next of kin; but inſiſted, that one 

branch of the mandate remained entire, which 1 1s, tO redeliver the 
money to Mr Murray's repreſentatives, They put the caſe, that Mr 
Murray, finding uſe for the money, had changed his mind, and re- 

called the Commiſſion : Chalmer muſt inſtantly have reſtored the mo- 
ney, and would not have been allowed to retain the ſame upon any 
ground whatever; and yet, by alteration of will, the mandate was 
as much at an end as it could be by Mr Murray's death. 

Chalmer anſwered, That there is a wide diflerence betwixt the put- 
ting an end to the mandate by Mr Murray's death and by his altera- 
tion of will; that, during Mr Murray's life, there were no termini ba- 
biles for compentation or retention, in reſpect that Chalmer, if he did 
not reſtore the money to his conſtituent, ſtood bound to pay it to Sir 
 Y.umes Rochead's next of kin; but that Mr Murray's death having 
nt an end to the latter branch of the obligation, nothing remained 
but a ſimple claim of reſtitution, which may be ſubjected to com- 
penſation or retention: and he added, that the ſame exception would 
have been competent againſt Mr Murray himſelf, had Sir Fames's. 
executors been aliunde ſatisfied of their claim againſt Mr Murray. 
Found, Thar the contract betwixt Mr Hugh Murray and Andrew 

6 Chalner. was a mandate which expired and became ineffectual 
* by Mr Murray's death; and that thereby Andrew Chalmer was 
in the common caſe of one having his debtor's money in his 
* hand for which he is obliged to account; and that there. 


5 
+ fore retention is competent to him until he be relieved of his 
cautionary-engagements.“ 
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20th July 1744. 
Lixpsay, Cc. contra RoRTRT DRUMMOND. 
PUBLIC OFFICER. 


OBERT DRUMMOND having got 4 commiſſion From the 
Lord Lion to be a meſſenger for the ſhire of Edinburgh, a bill of 
For in was offered by the meſſengers of Edinburgh upon two 
grounds: 1mo, The bad character of the ſaid Robert Drummond. 2dly, 
By the act 46. parl. 11. Ja. VI. the number of meſtengers to ſerve 
within the ſhire of Edinburgh is limited to twenty four, whereof the 
Lion and his brethren the heralds and purtevants make ſeventeen; 
that the number is already compleated ; and that there is a jus que- 
tum to the meſſengers already admitted to bar the admiſſion of a 
greater number. This bill of ſuſpenſion being reported to the 
Court, it was unanimouſly refuſed as incompetent. The Preſident 
reaſoned, that Mr Drummond was de facto a meſſenger by the Lion's 
commiſſion, aud that it was not competent to turn him out of his 
office by ſuch an application to the Court of Seſſion without firſt 
apply ing to the Lion, againit whoſe ſentence there might be an ap- 
peal to the Court of Seſſion, not otherways. Elchies ſaid, That if the 
Lion ſhould name one to be a meſſenger who is infamous by a public 
ſentence, or other ways rendered incapable, remeid might lie by a ſu- 
ſpenſion; but was of opinion with the Preſident in the preſent caſe. 
With regard to the number of meſſengers, the Court was of opinion, 
that the Lion, heralds, and purſevants, are not to be counted upon 
to fill up the number of meſſengers for the county of Edinburgh. 


No LVI. To : 2d Norembòer 1744. 
| Jon LESLIE contra RogerT CLEUCH. 
DEATH-BE P. 


74 MES LESLIE of 1 -grange, in May 1737, being on PIERS 
bed, diſponed certain ſubjects, worth about L. 60 Sterling year- 
ly, to Archibald Leſlie his eldeſt fon, and the heirs of his body; which 
failing, to the children of his ſecond fon 7% Leſlie, excluding Fobu _ 
himſelf from the ſucceſſion. And the diſpoſition is burdened with 
L. 20 Sterling yearly, in name of jointure, to Violet Jobnſon ſpouſe to 
the ſaid Archibald Leſlie, In March 1738, Archibald Leſlie, being alſo 
on death-bed and having no hopes of iſſue, diſponed the foretaid 
ſubjects to James and Eliſabeth Leſlies, children of his brother Job», 
bearing, to be for fulfilling his father's diſpoſition; and e 
ratifying the laid proviſion of L. 20 Sterling yearly in fay our of Vio- 
let 
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let Jobn tor his ſpouſe. John Leſlie, after his brother's death without iſ- 
ſue, being now heir-apparent to his father, brought a reduction on the 
head of death-bed of his father's ſettlement, concluding particularly 
«againſt the jointure provided to Violet Johnſton. The defence was, that 
this ſettlement was ratified by Archibald Leſlie, at that time heir- mp 
rent. 
0 This ratification was executed alſo on death. bed. 
Replied, That a ratification granted by an heir- apparent, is not 
one of thoſe deeds that can be challenged upon the head of death- 
bed: the rule of law is, that a man upon death-bed cannot alienatc 
his eſtate in prejudice of his heir; but every deed done upon death- 
bed, whereby a third party happens to be deprived of an expected 
ſucceſſion, is not reducible: a man dies, leaving a ſon and daugh- 
ter of a firſt marriage, and a ſon of a ſecond marriage; if the eldeſt 
ſon die in apparency, the ſecond ſon will be heir to the eſtate, yet 
there is nothing in law to bar the eldeſt ſon from making up his 
titles, even upon death-bed, though by this ſtep the ſecond ſon will 
be excluded by the ſiſter. In ſhort, the law reſtrains proprietors 
from diſinheriting their heirs upon death-bed; but bars not any 
rational deed, ſuch as a ratification of a predeceſſor's ſettlement, 
though the conſequence may be to ſet aſide one who would other- 
ways ſucceed. 2do, Eſto a ratification were a deed of that nature 
to fall under the law of death-bed, yet one requiſite is wanting to 
found this reduction, which is, that the purſuer muſt qualify him 
ſelf to be the defunct's heir in that ſubject of which he is deprived 
by the defunct's deed : but the purſuer, though heir to his brother 
Archibald, who granted the deed challenged, 1s not heir to him in 
the ſubject with regard to which the deed is executed, but is heir 
to his father in that ſubject, 
The Lords aſſoilzied from the reduQtion.” 


No 5 3d November 1744. 
Lady Hovstox contra Sir GEORGE DunBaR and Sir Wiukza 
| N1coLs0s. 


HEIRS-PORTIONERS. | 
"HE ſucceſſion of the eſtate of Carnoct having opened to three 

hejrs-portioners, a proceſs was brought for dividing the fame 
among them. A ſmall part of the lands had been feued, viz. Gar- 
bencaber and Carbrock, each poſſeſſed by a different vaſſal, and each 
paying the preciſe ſame ſum of feu-duty; and the queſtion was, in 
what manner theſe ſuperiorities ſhould be divided among the three 
heirs-portioners? For Lady Houſfon the eldeſt; it was contended, 
That all indiviſible ſubjects, ſuch as titles of honour, juriſdic- 
tions, the principal meſſuage, ward and blanch ſuperiorities, be- 
long to the eldeſt heir portioner by the privilege of „ 
that 
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that a feu-ſuperiority, being alſo an indiviſible ſubject, comes under 
the ſame rule; and that, if ſuch ſubjects belong to the eldeſt heir- 
portioner jure proprio, there can be no foundation for obliging her to 
pay any recompenſe to her ſiſters ; becauſe a man is not bound to pay 
a price for his own property. 

It was anſwered for the other heirs- portioners, That, whatever be 
the rule as to ſubjects that are ſtrictly indiviſible, the ſame rule can- 
not obtain as to feu-duties which are diviſible: that Craig, lib. 2. 
| dieg. 14. $7. is clear that the eldeſt heir-portioner who ſucceeds in a 
feu- ſuperiority, is bound to pay a proportion of the value to the other 
heirs-portioners: that Starr, tit. (Heirs) F 11. delivers the ſame opi- 
nion; with this addition, that if there be any more feu-ſuperiorities 
than one, they aught to be diſtributed among the heirs-portioners. 

Found, That the eldeſt heir-portioner is intitled to one of the ſu- 
c periorities and the feu- duties ariſing therefrom, and that ſhe is 
intitled to make her election. Found, That the 2d heir-por- 

* tioner is intitled to the other ſuperiority, and the feu- duties 

" ariſing therefrom. And found, That the third heir-portioner 
is intitled to a recompenſe from the other two heirs. Portioners, 
for her 3 of the feu duties. 


"The caſe being of no great importance to the parties, was re- 
| - mes upon a ſhort minute, where the point was but lightly 
| handled. In examining whether this judgment be well founded, it 
will be proper to take under conſideration the caſe of heirs-portion- 
ers in a vaſſalage, which may poſſibly afford ſome argument from 
analogy. It is a rule laid down by Glanvil, lib. 7. cap. 3. as well as 
in the Reg. Maj. ib. 2. cap. 29. that even in ward-holding the land is 
to be equally divided among the heirs-portioners of the vaſſal, not- 
withſtanding that the ſuperior is only intitled to the ſervice of one 
military vaſſal for the land. But then the matter is thus adjuſted : 
that the huſband of the eldeſt heir-portioner is he only who is bound 
0 do homage for the land: which of them is bound to perform ſer- 
vice to the e in war, or W xhether they muſt club for a ſoldier, 
is not ſaid. | 
I think the ſame rule muſt obtain with regard to heirs-portioners : 
| who ſucceed to a ſuperiority ; for this good reaſon, that lands held by 
any man, though, with regard to vaſſals, it be conſidered as a ſuperio- 
_ rity, yet, with regard to the holder's ſuperior, it is conſidered as a 
vaſſalage. And what clears this point is the form of making up 
titles to the land, which is the ſame in ſuperiority and in vaſſalage. 
A right of ſuperiority is never mentioned as ſuch in any charter or 
retour: the land is mentioned, and the expreſſion is the ſame whe- 
ther it be a ſuperiority or a property. From this very conſideration 
it is evident, that heirs-portioners have an equal right to the land 
pro indiviſo, and muſt make up titles accordingly, whether the land 
belonged to their anceſtors in property or in ſuperiority. The eld- 
eſt, by the tenor of the retour, has no better right than the youngeſt. 


Dignities 
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Diguities, offices, and ſuch like feudal holdings, which have no 
relation to land, ſtand upon a different footing. Theſe are in their 
nature ndivitivle and, as they can be held but by one perſon, the 
eldeſt comes firſt in view. Whether her ſiſters be intitled to any 
recompenſe is not a clear point; but what inclines me to think that 
they are not intitled, are the following conſiderations: By the law 
of England, originally the ſame with ours, the eldeſt daughter has no 
claim to a peerage by ſucceſſion; it being the privilege of the Crown 
to beſtow the peerage upon any one of the daughters. And if, in our 

practice, this privilege of the Crown have given way to the privilege 
of primogeniture, a claim for recompenſe, which was not known 
originally, would not readily ariſe upon the innovation; eſpecially 
as dignities, offices, and others of the like nature, are not capable of 
an eflimation in money. 

With regard to ward, relief, marriage, non- entry, and all caſual. 

ties that not only belong to the ſuperiority of land, but admit of a 
regular eſtimation in money, there can be no reaſon why the younger 
 fiſters, who have an equal intereſt in the land, ſhould be deprived of 


their proportion. And as to the principal meſſage, though, as an 


indiviſible ſubject, it goes to the eldeſt, yet, as a ſubject which can 
bear an eſtimation in money, it is ſettled that the younger ſiſters are 
intitled to a recompenſe; Clanvil, Ub. 7. oſs + "_ 2 ib. * 
cap. 27. f 4. cap. 28. f 3. 
It is very true, that as, on one hand, the Genter! is not intitled 
to homage and military-ſervice from each of the heirs-portioners in 
the property, but only from the eldeſt, fo, on the other hand, the vaſ- 
ſal is not bound to do homage or perform military ſervice to each of 
the heirs-portioners in the ſuperiority, but only to the eldeſt: nor is 
the heir of the vaſſal bound to demand infeftment from each of thoſe 
| Heirs-portioners, but only from the eldeſt. ' But though the eldeſt is 
thus preferred to indivifible rights, without a recompenſe, where the 
ſubjects admit not a pecumary eſtimation; it will not follow, that 
ſhe muſt alſo be preferred, without a recompenſe, to pecuniary ca- 
ſualties, which not only admit an eſtimation, but which, in fact, can 
be divided among the heirs-portioners. Taking the matter in this 
light, the interlocutor is undoubtedly well founded. While the heirs- 
portioners in the ſuperiority poſſeſs pro indiviſo, there is the ſame rea- 
ſon for diſtributing the feu- duties among them, that there is for di- 
ſtributing the rents. And when they chooſe to bring a proceſs of 
diviſion, there is the ſame reaſon for parcelling out among them the 
feu- ſuperiorities, that there is for parcelling out the property of 
lands. And if there be not ſo many ſuperiorities as there are heirs- 
port ioners, the privilege of age intitles the elder ſiſters to make a 
choice, upon giv ing a . to the orhers. 
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Ne LVIII. 23d November 1744 
Marion Wilsow contra Children of WILLI AVI PuR DIF. 


Coed dg 


ANDREW PURDIE, merchant in Moſſþlat, died ee leaving 
three children by his wife Marion Wilfen, William, Anna, and 

Jean. Anna was married while her father was alive, and got a pro- 

viſion of 2000 merks in full of her bairns part of gear, whereby the 


reli and the other two children were intitled to the free effects, 


which wholly conſiſted in moveables. By a minute of agreement in 
February 1732, it appears that there was a meeting of all the parties 

concerned in the ſucceſſion, where it was agreed by the intervention 

of friends and communers, that the daughter Jean ſhould have 2000 


merks, the ſame ſum which her elder fiſter had got; that Marion Wil- 
ſon the relict ſhould have a liferent of L. 5 Sterling yearly, and a fa- 


_ culty to diſpoſe 1000 merks of the ſubject by teſtament ; and that the 
remainder of the effects ſhould belong to William the fon, and he be 


the ſole intromitter. This minute of agreement was fo far fulfilled, 


that Jean Purdie got 2000 merks at her marriage; and as Marton 
TIilſon continued to carry on the buſineſs of a retailer in her huſband's 
ſhop, her ſon William, who had ſet up as a merchant in G/a/gow, ſent 


her, from time to time, merchant goods to the extent of L. 5 Sterling 


yearly. Matters continued upon this footing till March 1737, when 


an aſſignment was executed by Marion Wilſon in favour of her ſon 


William Purdie, of all ſhe had right to by her huſband's death, with 


power to him to intromit with the ſame, © provided that he by ac- 


* ceptation thereof, become bound to pay her the yearly ſum of L. 5 


« Sterling during her life, at the terms therein mentioned.” The 
deed proceeds upon the narrative of love and favour, and certain 


other onerous conſiderations ; but makes no mention of the former | 


_ agreement. 


After William Purdie s death, 1 [ Fitfo alle his children as 
defenders in a reduction of this aſſignment, upon the head of fraud 


and circumvention, condeſcending upon the following fact, That the 
faculty to diſpoſe of the 1000 merks, contained in the minute of 


agreement 1732, was agreed to be reſerved to her, though by the ar- 


tifice of her ſon, it was left out of the aſſignment. The fact was 
proved by the two inſtrumentary witneſſes; and, at adviſing the 
proof, a doubt occurred, whether it was competent to prove the ſaid 


fact by — when the effect of it was to cut down a formal 


deed? ? 


It was urged for the defonders that though every extraneous cir- 


cumſtance relevant to reduce a tranſ action may be proved by wit- 
neſſes, to the effect of annulling a written document, becauſe ſuch 


proof 1 impinges not upon the f: uth of the writ ; vet that no circum- 


{tance 
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ſtance contradictory to any clauſe in the writ can be proved by 
witneſſes, which would be giving more credit to oral evidence than 


to writing. The purſuer does not aſſert, that ſhe was induced by 


fraud and circumvention to diſcharge her faculty : her alledgance 1 8 
only, that ſhe underſtood the faculty was reſerved to her in the aſ- 


ſignment, and that ſhe ſubſcribed it upon her ſon's faith that it was 


ſo reſerved. Now, this allegation is in direct contradiction to the 
writ, which ſets forth, that ſhe conveyed to her fon the whole in- 
tereſt ſhe had in her deceaſed huſband's moveables, reſerving only an 
annuity of L. 5 Sterling for life. 


Anſwered for the purſuer, That had the faculty been diſcharged 


by an expreſs clauſe in the deed, it would not have been competent to 


prove by witneſſes, that it was agreed upon to be reſerved; but an 


allegation that an article agreed-upon was left out of the food either 


by overſight or by artifiee, is not contradicting any clauſe 1 in the deed, 
and therefore may be proved by witneſſes. 


Found the reaſon of reduction of the aſſignment, granted by | 


the purſuer to William Purdie relevant and proved, and there- 
fore reduced and decerned.”” 


Nv LIX. . 4th December 1744+ 


| Mrs ISABEL Sonn vit. contra Creditors or Mr Huch Monn AY. 


NEAREST of KIN. 


- uon SOMMERVILL having died inteſtate, his eſtate 1 and 


perſonal deſcended to his two daughters, who, in September 1739, 


were confirmed executors qua neareſt of kin, upon giving up a full 
inventory of all the moveable debts and effects that at the time were 


known to belong to their father. 


In March 1741, an account due to the ſaid Hugh Sommervill 1 che 
Marquis of Annandale was diſcovered, amounting to above L. 3000 


Scots. Hugh Murray, huſband to one of the daughters Iſabella, died 


in December 1741; and the foreſaid balance was eiked to the teſta- 


ment in June 1743. This produced a diſpute betwixt Iabella and 


her deceaſed huſband's creditors. She claimed this balance in con- 
junction with her ſiſter, as being a ſubject not veſted in her perſon 
ill after her huſband's death, and therefore not conveyed to her 


huſband jure mariti. His creditors, on the other hand, claimed her 
half of this balance, upon the following medium, That confirmation 


by a next of kin, being aditio bereditatis in mobilibus, is an univerſal 


title to all the perſonal eſtate, however defective the inventory may 


be; and therefore, that as by the ſaid confirmation, the full right of 
the dead's part was veſted in Iſabella before her huſband's deceaſe, 
the ſame paſſed to him jure mariti, and conſequently to his creditors 


by regular attachment. 
7 This 
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This was a new point, which claimed a hearing in pretence ; and 
as the partial confirmation was found to be an univertal title, it is 
unneceſſary to embarrais the point, by ſtating the arguments pro and 
con. It will give more ſatisfaction to ſtate the cham of reatoning 
which moved the Court to give the cauſe for the creditors, 

For clearing the point in luc, It was necetlary to trace the hiſtory 
of this branch of law. | 


In England, originally the goods of the inteſtate paſſed by a kind of 


deſcent to the children; afterward by a Saxon law, the wife had her 
part; and this continued a confiderable time after the conqueſt, till 
the clergy getting more and more power, came at laſt to ſwallow up 
entirely the moveable eſtates of thoſe w bo dicd inteſtate, 

And ſo it came to be ſettled, that if a man died inteſtate, neither 
his wife, children, nor next of kin, had any right to a ſhare of his 


eſtate ; but the Ordinary was to diftribure it according to his con- 


ſcience, to pious uſes; and ſometimes the wife and children might 
be amongſt the number of thoſe whom he appointed to receive it 
but, however, the law truſted him with the ſole diſpoſition. 


The firſt ſtatute that abridged the power of the Ordinary was, 13th 


Edward I. cap. 19. by which it is enacted,“ That where a man dies 


« inteſtate and in debt, and the goods come to the Ordinary to be 


4 diſpoſed, he ſhall ſatisfy the debrs fo. far as the goods extend, in 


{he tore- 
cited au- 
thor, 


« ſuch fort as the executors of ſuch Fr ſhould have done 1 in | caſe 
«HE had made a will.” 


By ſtatute 21. Hen. VIII. S In calb any verſon dic inteſtate, | 
or the executors refuſe to prove the teſtament, the Ordinary mall 


grant adminiſtration to the vidow or the next of kin, or to both, 
* taking ſurety for true adminiſtration.” This ſtatute gave admiſ- 
ſion to the next of kin to the office, but without bencfit further than 
what they could make by the good will of the Ordinary. In proceſs 
of time this appeared to be hard, and it came ſolemnly to be retol- 


ved, That the Ordinary, after adminiſtration granted by him, cannot 


compel the adminiſtrator to make diſtribution. But at laſt the Pe 
of the next of kin was fully eſtabliſhed by ſtatute 22d and 2 
Charles II. c. 10; which en acts, That after payment of debts, as 


rals, and juſt expences of all forns: the ſurplutage ſhall be diſtribute. 


as follows: © One third to the wife of the inteſtate, the reſidue 


among his children, and ſuch as legally repreſent them, if any of 
them be dead. If there be no children nor legal repreſentatives 


of them, one moiety ſhall be allotted to the wife, the reſidue 


© equally to the next of kin to the inteſtate in equal degree, and thoſe 
„who repreſent them; but no repreſentation ſhall be admitted 


„among collaterals ifier brothers and filters children. And if there 


be no wife, all ſhall be diſtributed among the children, and if no 


* child, among the next of kin to the inteſtate in cqual degree, aud 
« their re preſematives.” 


The law of Scotland, with i to the preſent matter, appears 


to have been origin, ally the ſame with that of England, It is, indeed, 


laid 


2 


4 
: 
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aid down in the Reg. M jet. Lib. 2. c. 37. That the wife and children 


are each of them intitled to a third ſhare of the moveables, and 
that when a man makes his teſtament, he has no power of diſpoſal 
but of the remaining third part, which therefore is called the dead's 


part; and the ſame appears alſo to have been the law of England, 


Fleta, lib. 2. c. 57. $10. But however plauſible the inference may 
be, yet it does not hold, that the Ordinary, in diftributing the goods 


of one who died inteſtate, was limited in the ſame manner as the pro- 


prietor himſelf was in making his teſtament. In England, as above 


' obſerved, though the wife and children had a legal claim againſt the 


deceaſed himſelf, which he could not diſappoint, yet ſuch was the 
authority and influence of the clergy, that the Ordinary was laid 
under no ſuch reſtriction: in diſtributing the effects of an inteſtate, 
he was under no reſtraint but that of his-own conſcience ; even cre- 


ditors had no legal claim till it was given them by a ſtatute. The 
_ caſe was the ſame in Scotland; for which we need no other authority 
than the ſtatutes of King William, c. 22. ſubjecting the Ordinary to 
pay the defunct's debts to the extent of his moveables. If, before 
that time, the creditors had no legal claim, the wife, children, and 


next of kin, could have none. This defect, however, with regard to 
the wife and children, was not ſeverely felt, as che Ordinary ſeldom 


ventured to defraud them of their legal ſhare. In a provincial 


council of the Scots Clergy held anno 1420, recorded in Wilkin's Con- 
cilia Mag. Brit. vol. 3. p. 397, it is laid down as the: eſtabliſhed prac- 


tice, That the goods of thoſe who die inteſtate are divided into three 


ſhares, one. to the wife, another to the children, and a third culled 
the dead's part, which laſt POE. to the Biſhop a killing of the pound 


in name of quot. 


But, with regard to the dead's part, the Ordinary took more liber- 


ty. Every man had it in his power to diſpoſe of this portion of his 


effects; but if he made no will, it was underſtood to be his intention, 
that the Ordinary ſhould have the management and diſtribution: and 
it was not thought a hardſhip that the church ſhould ingroſs this 


power, when it appeared to procced from the will of the defunct. 


But caſes occurring, of perſons under age dying before they are ca- 
pable of making a teſtament, which left their next of kin without 


_ remedy, this was thought a gricyance ; to remedy which, the Act 


120. parl. 1540, was introduced. The preamble is,“ Whereas, per- 
** 1ons often dying young, who cannot make a teſtament, the execu- 


© ror named by the Ordinary, does, notwithſtanding, intromit with 


* the whole goods, and withdraws the ſame from the neareſt of kin, 


ho ſhould have the fame by law.“ Therefore enacted, © That 


„where any perſon dies within age, who cannot make a teſtament, 
their next of kin ſhall have their goods, without prejudice to the 


« Ordinary's claim of a quot.” But it muſt be obſerved, that the 


remedy here given to the next of kin, is far from affording them a 


: claim againſt the executor in all caſes: the ſtatute takes place. 


only 
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only where the predeceſſor dies ſo young as not to be te/tamentt ca- 
pax. | 

This commencement however was attended with further ſalutary 
regulations. One article of the inſtructions given to the commiſſaries 
1563, is © that if one die inteſtate, or his executor nominate refule 
eto accept of the oſſice, the commiſſarics muſt give the office to the 
« neareſt of kin, being willing to find caution.“ This is plainly copied 


from the above mentioned ſtatute of Hen. VIII. which paſſed a few 


years before. But the regulation had a more extenſive effect in Scot- 


land than in England. In England, it required a ſtatute to complete 


the right of the next of kin, and to ſupport their natural claim againſt 
the encroachments of the clergy ; but in Scotland, Epiſcopacy being 


aboliſhed ſoon after the reformation, and the biſhops upon the re- 


formation having loſt all civil juriſdiction, the next of kin obtaining 


poſſeſſion by confirming the defunct's effects, held them for their 


own uſe, no perſon being intitled to claim the ſame : the biſhop had 
loft his claim; and the commiſſaries never had any. 


So far the right of the next of kin was eſtabliſhed, when the pre- 


deceſſor died inteſtate. But where a teſtament was made, which 


was the more frequent caſe, they were left without remedy, unleſs 


proviſion was made for them in the teſtament. They had no right 
| hitherto eſtabliſhed in them, ſave the privilege of being preferred 
before others to the office of executry. But this privilege could not 
take place where an executor was named ; nor was any action com- 
petent at common law, to oblige the executor nominate to account 


to them. It was le to be the will of the deceaſed, that the 
diſtribution ſhould be left to the diſcretion of the executor where the 


contrary is not expreſt; juſt as formerly it was underſtood to be his 
weill, to leave all to the diſcretion of the ordinary, where he died in- 


: eſtate. And thus it happened, that the very nommation intitled the 
eXecutor to retain to himſelf the free moveables, even where he was 


not named univerſal legatee. This was remedied by act 14. parl. 


1617, which gives to the next of kin the like action againſt the exe- 
cutor nominate to account for the effeas, that was before competent 


againſt him at the inſtance of the wife and children. 
Such were the ſteps taken by our forefathers to bring the ſucceſ- 
lion of moveables nearer the law of nature. But the remedy was 


not complete: there ſtill remained caſes in which the next of kin 
had no claim. For inſtance, where a man died inteſtate, and his 


next of kin, being infants, or 8 had no opportunity to confirm, 
no action lay at their inſtance againſt the procurator-fiſcal, nor againſt 
any other confirmed executor-dative by the commiſſaries. Tis 
true, that upon the foundation of the above mentioned inſtructions 
1563, the next of kin might reduce the nomination of the execu- 
tor-dative, if they could excuſe their abſence, and ſhow by what 


means they were prevented from demanding to be confirmed exe- 
cCutors. But, at any rate, this remedy comes too late after the teſta- 


men! 


| 
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ment is executed, and the goods diſtributed. This defect was ſup- 
plied by Oliver Cromwell, For in the orders for regulating the prices 
and proceedings in the ſheriff and commiſſary courts, by the commiſſioners for 
admim/ir ation of juſtice to the people in Srotland, dated 14th Fanuary 1654, 
it is enacted, article 15th, © that whoever ſhall obtain themſelves ex- 
« ecutors-dative confirmed to any defunct, ſhall be liable to the wife 
and neareſt of kin for their reſpective portions of the free goods 
© in teſtament, by an immediate ordinar action; without neceſſity 
« to reduce the former teſtament, cr to obtain themſelves executors 
to the defunct.“ And that this regulation was able to ſupport 
itſelf by its intrinſic equity, notwithſtanding the defect of legal 
authority, is vouched by the preamble of the act of ſederunt, 14th 
November 1679, premiſing as a thing incumbent upon all executors 
by virtue of their office, © that they ſhould execute the teſtament of 
the defunct, by recovering his goods, and obtaining payment of 
the debts owing to him, for behoof and intereſt of the reli, chil- 
« dren or neareſt of kin, creditors, and legatars of the defunct.“ | 
Thus, as the law ſtands at preſent, the next of kin, where the pre- 

deceſſor dies inteſtate, are intitled to the office of executor, which 
enables them to retain the free effects after diſcharging all the claims 
upon the executry. If another perſon be named executor by the de- 
ceaſed, that perſon is accountable to the next of kin. If an executor- 
dative lip into the office by ſurpriſe or otherwiſe, a reduction of his 
Nomination is competent to the next of kin, or, at their choice, a di- 
rect action againſt him to account. Theſe are the privileges which 
are beſtowed on the next of kin. At the ſame time the next of kin 
have to this day, no legal claim equivalent to what children have 
for their ſhare. The legitim is a claim which operates againſt the 
predeceſſor himſelf, and can be made effectual againſt every inter- 
meddler with his moveables, by a proper action to account. The 
next of kin have no other privilege than to ſucceed to the dead's 
part; and to make this ſucceſſion eſfectual, there muſt be a confirma- 
tion. If the next of kin apply, they are intitled to the office; and if 
the office be already filled, they have an action for the dead's part 
againſt the executor. But if the perſon who is next of kin at the 
8 predeceſlor's death die before there is a confirmation, he can trant- 
mit nothing to his repreſentatives : he cannot tranſmit his privilege. 
of being preferred to the office, which, like the privilege of entering 
heir, is purely perſonal, If another executor be confirmed, the action 
which ariſes to him againſt that perſon to account for the dead's 
part, is tranſiniſſible to his repreſentatives, or to his aſſignees; but if 
there be no executor, he cannot tranſinit to his repreſentatives or aſ- 

ſignees an action which did not exiſt in his own perſon. 
| From theſe premiſes it is clear, that without confirmation there is 
no right eſtabliſhed in the next of kin that can be tranſmitted to re- 
preſentatives or aſſignces. And this leads to the queſtion in diſpute, 
W hether a partial confirmation, or, more properly ſpeaking, a confir- 
| A a mation 
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mation with a partial inventory, is not ſuſſicient to veſt ts * of 
kin ſo as to tranſinit their right to their repreſentatives and allig- 
necs? It is admitted that confirmation upon a limited title, ſuch as 
that of executor-creditor, cannot have an univerſal effect with reſpect 


to the next of kin. But an univerſal title, ſuch as that of an execu- 


tor nominate, of an executor-dative, or of an executor qua next of 
kin, way be july held an adiio hereditatis in mobilibus, And the rea- 
ſon is, that ſuch title empowers the executor to intromit with the 
whole moveables, whether contained in the inventory or not ; with 
this ſingle proviſion, which is no limitation upon the title, that the 


executor is bound to add to the inventory what further ſubjects he 


intromits with; partly with a view to make a charge againſt him- 
ſelf, and partly to ſecure payment of the quot. 

It was obſerved, that if a partial inventory were to have no fur- 
ther eſſect, than to eſtabliſh the next of kin exiſting at the time 
the dead's part of the ſubjects contained in the inventory, very he- 


teroclite effects would follow. It has hitherto been underſtood, that 


all in the ſame degree are intitled to the whole dead's part: whereas 
if the next of kin at the time exiſting were intitled to nothing but 


| what is contained in the inventory, the dead's part may be ſplit a- 
mong two or three ſets of next-of kin; which 1 is a phznomenon that 


never was heard of in law. 
Found the confirmation of Sommervill's two daughters, as EXC- 


cc 


* to the whole dead's part of the executry, as to make the ſame 


tranſmit to their aſſignees, whether voluntary or legal; though 
{ome particulars of the ſaid executry were not ſpecially con- 
tained in the inventory of the confirmed teſtament.” 
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Dame SIDNEY S1NCL AIR contra Sir WILLIAM balxvurkk. 


M E R 1 T ABLE and M 0 VE A B L E. 


IR Fobn Da'rymple, after tettling his moveable chime upon his 


ſpouſe, died 24th of May 1743, having the land about his houſe 
of Cranſton in his natural poſſeſſion, moſt of it in graſs, partly natural 


and partly ſown. One field of &ven acres was ſown the year before 


his death, and the firſt crop was not cut when he died; of the other 
ſown graſs he had reaped ſeveral crops. Toward the end of the 
year 1742, he had ſown a field with rape. ſeed; but that failing, his 
purpoſe probably was to plow the field in 5 1743, and to ſow it 
with turnip. But, the day after Sir Job's death, it was tilled by his 
relict and ſown with barley. 
His heir, Sir William, took poſſeſſion of the farm, as well as of the 
_ reſt of the _ and cut down the ſaid barley-crop. In a count 


and 


cutors gua next of kin to him, did fo far eſtabliſh their right 


. 
* 
, 
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and reckoning betwixt him and Sir John's relict, ſhe claimed the va- 
lue of the barley-crop, and of the artificial graſs- crop, as being 
moveable and falling under her diſpoſition. The heir endeavoured 
to ſupport his right to the ſame as heritable ſubjects, by the follow- 
ing chain of reaſoning : 1m, It is one of the privileges of the heir to 
continue his predeceſſor's poſſeſſion : and when the poſſeſſion of an 
eſtate is apprehended either by an heir or a purchaſer, it is a rule of 
common ſenſe as well as of law, that every thing that is pars ſoli muſt 
go with the land. 2d, As this rule may appear to be hard and ri- 
gorous when applied to ſome ſpecial caſes, it has been ſoftened in the 
practice of England and of this country. A liferenter ought not to be 
diſcouraged form making profit to himſelf, by taking land into his 
natural poſſeſſion, in order to cultivate the ſame; yet he runs this 
ſeen danger, that, if he die when his corns are ripe, and ready for 
the fickle, his right dies with him; the corns as pars ſoli go with _ 
the land to the proprietor. This hardſhip has probably at firſt been 
remedied by particular pactions, and afterward it has grown into 
univerſal practice, that the repreſentatives of the liferenter ſhould 
have the benefit of the liferenter's induſtry, ſo far as to be allowed 
to reap the corns growing at the liferenter's death. It is probable 
that this practice has firſt obtained betwixt liferenters and fiars, 
whoſe intereſts are commonly diſtin, and where the hardſhip muſt 
have appeared great. It has afterward been extended by analogy 
for the benefit of younger children, who are but ſcantily provided 
by our law ; and now it is eſtabliſhed, that they ſhall have the corns 
growing upon the land in their father's natural poſſeſſion, though 
really and truly not a moveable ſubject. 3tio, This right introdu- 
ced in favour of the repreſentatives of a liferenter, and of the execu- 
tors of a proprietor, which, for the ſake of utility, deviates from the 
principles of law, has never been extended further, either in our 
practice or in the practice of England, than to corns actually ſown 
and growing at the time of the liferenter or proprictor's death. Nor 
could it well be extended further, if the rules of law be at all regard- 
ed. For, as the proprictor's right is at an end with his life, as well 
as that of the liferenter, no mortal can be intitled to throw ſeed into 
the ground, except in the right, or by allowance of the preſent pro- 
prietor: after his right c ommences, ſeed thrown into the ground makes 
ihe crop as much his, as where it is ſown twenty years after the pre- 
deceſſor's death. 47, The exception has never been extended fur- 
ther than to induſtrial fruits, which are ſown and reaped annually. 
With regard to plants which remain longer in the ground than a 
Year, neither the induſtry nor the expence are ſo great as to prepon- 
derate the rule of the law and of common ſenſe, that whatever is fixed 
to the land muſt go along with the land. And were the exception 
to be extended beyond annual plants, we ſhould have no reſting 
place; it behoved to be extended to every thing grow ing upon the 
round that is the effect of induſtry, at whatever time ſown or plant- 
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ed; and, at that rate, all planted trees would go to the executor, were 
they a hundred years old. 

« Found the defender Sir IWVilliam Dalrymple, heir in the eſtate, 

% hath right to the whole graſs and hay the year libelled, it not 

„being alleged that any graſs ſeeds were fown that year. And 


2 found, that the purſuer has not right to any part of the bar- 


« ley- crop ſown by her after Sir Jobn Dalrymple's deceaſe ; but 


« that the defender is liable to the purſuer for the expence of 


«© the labour and of the ſœed.““' 


N LXI. N 12th December 1744. 
Duke of Roxzukdn contra Scorr of e. 


T EIN DS. CITATION. 


IN the year 16 35, the Miniſter of the united Wie of Mor bottle 

and Moto, brought a proceſs of modification againſt the titular 
and the heritors, concluding in the ſame libel a valuation of the 
teinds of the pariſh. With regard to this concluſion the libel runs 
thus, © That though by the good and worthy courſe intended by his 
Majeſty, the teinds through the ſeveral pariſhes of this kingdom 
« were appointed to be valued, yet the teinds of the parithes of Mor- 
« bottle and Mow were not valued, whereby his Majeſty was preju- 
66 
„ augmentation ; for remeid whereof, neceſſary it is that the teinds 
„ ſhould be valued.” Both articles of the proceſs went on, a rental 
was given in by the miniſter, and fixed by a reference to the oaths 
of the heritors, who were held as confeſſed. The teinds were valu- 
ed. and a ſeparate decree of valuation was extracted; the decerniture 


— 


of which is in the following words; © and the ſaid Lords decern | 


and ordain the ſums of money and quantities of victual above ſpe- 
cified, to ſtand, continue and endure, and to be repute and holden 
the juſt, true and conſtant yearly worth and avail of the teinds, 
parſonage, and vicarage of the Hands particularly above written 
caommunibus annis, in all time coming.“ 
As to the land of Mott, the heritor was not cited, but only his 


mother the liferentrix. But the heritor acquieſced in the decree by 


making payment upon it. 

In the 1744, a proccſs of modification and locality was brought 
at the inſtance of the miniſter of the ſaid united pariſhes againſt the 
heritors. For Scott of Horſlie-hill, one of the heritors, it was plead- 


ed, that the teinds of his land were alrcady valued in the above 


8 decree, and no place for valuing them over again. It 
was antwered for the miniſter, or rather for the Duke of Roxburgh 
the titular, that the ſaid decree, in which the miniſter was the pur- 


ſuer, eg 


diced of his annuity, and the pürſuer fruſtrate of the benefit of 
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ſucr, was intended for no other effect but to pave the way to a modi- 
cation: and that a valuation at the inftance of a miniſter, who has 
no further intereſt than to obtain a modification, can never have the 
elect to ſettle a perpetual value upon the teinds, to be a rule among 
all parties concerned. 2&9, That the ſaid decree is null quoed the 
lands of ere, now belonging to Ter /7tebill, becauſe the proprietor 
was not called. | 

Repiied to the firſt, Where the miniſter bri ings a proof of the value 
of the teinds in a parith, merely-to obtain a modification, ſuch a va- 


luation can h: ve no eliect other than what is intended; but that the 


valuation 1635, was intended to be a pro; per decree ef eral] is clear 
both from the libel and decree. The only queſtion then is, whether 


a proper procels of val luation*broaght” by the miniſter can have the 


effect that is intended by it? which queſtion receives an eaſy ſolution 
from the act 19. parl. 1633, impowering, in effect, the miniſter to pur- 


fue a valuation; becauſe he cannot have a modification till the va- 
luation of the parith be ſirſt cloſed. In ſupport of this argument, a 


condeſcendence was produced from the records of ſeveral ſuch pro- 
ceſſes at the inſtance of the miniſter. 

Replied to the ſecond, It is a miſtake to put a valuation of teinds 
upon the foot of judicial proceedings : there arc frequent examples 
of valuations at the inſtance of the Commillioners themſelves, with- 
out any proſecutor; and though it was rational and equitable to call 
all parties concerned, the citation of parties was no neceſſary ſolemni- 
ty; the heritors who are not called, have acceſs to complain of an 
unc qual valuation; but it is abſurd to maintain that a decree of va- 
luation, at the inſtance of a miniſter, however fair and juſt, is no rule 
to an heritor; and that an heritor cannot even take the benefit of it, 
but muſt take the precite lane e ſteps over again in a new valuation at 
his own inſtance. 2 

<4 Suſtained the decree af Valuation, though the OS was the 
« only proſecutor. And the ſaid act 1633, was what principal- 
„ly moved them to pronounce e this PO” 


Lord E le hies obſerved, that it was the deſign of: the : legiſlature to 
force valuations by all reaſonable means ; and to this end that this 
burden was laid upon miniſters, under the certification, that they 
ſhould not have etherwite acceſs to a modification; and that the act 
30. parl. 1641, ſhews this to have been the cafe, in which act the 
Commiſſioners arc impowered to modify after cloſing the valuation, 
or at leaſt exact dGitigence- of the miniſter to that effect. 
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G LXII. 21ſt December 1744. 
Creditors Of CRICREN contra CHARLES M' Dov ar. 
PAYMENT. 


ATRICK M*DOU AL of Crichen, in April 1734, executed a teſta- 
ment in favour of Charles his ſon, appointing him fole executor 

and univerſal legatee, with the burden of his juſt and lawful debts. 
_ Patrick M*Dvual died in May thereafter, in good circumſtances, ſo 
far as appeared. The fix months were allowed to elapſe without di- 
lipence ; after which, Charles the fon confirmed executor-teſtamen- 


tur; and upon that title had an univerſal intromiſſion. It afterward 


appearing that Patrick the father had died utterly inſolvent, Charles 
who was bound cautioner with his father in many debts claimed 
credit for ſuch of theſe debts as he had paid, ſome before confirma- 


tion, and ſome after. He alſo claimed preference for ſuch of theſe 


debts as were yet ſtanding out, and alſo for other debts which he had 
paid yolumarily, and taken aſſignments to the ſame before confirma- 
tion. 

In ſupport of his claim, it was pleaded, That the law is not fo 


- whimſical as to make it neceſſary, that an executor who has an uni- 
verſal title of intromiſſion, ſhould take a decree againſt himſelf, or 


aſſign his debt to a truſtee in order to take a decree, It conſiders 
the general confirmation to be virtually a confirmation qua exccu— 
tor-creditor. Nor is any injuſtice thereby done to the creditors ; 
ſeeing a bare citation within fix months will bring them in pari paſſi 
with the cxccutor confirmed. The authority of Lord Stair was alſo 


urged, 77, Executry, $ 73. in theſe words: © The executry is likewiſe 


« exhauſted by debts due to the executor himſelf without any pro- 
«* cels, but merely by exception of compenſation, though he be not 
* confirmed executor qua creditor, but executor otherwiſe.” And 
again, & 76. © For inſtructing exhauſted, executors may found upon 

payment of the pr vile ved debts at any time, upon the expence of 
Confirmation, upon debts due to memſelv es before confirmation, 
but not upon debts aſſigned to them after confirmation.“ | 

In aniwer to this claim, the creditors reaſoned thus. The powers 
of an executor are by no mcans ſv extenſive as thoſe of a tutor. A 
tutor as to adminiſtration has the full powers of a proprietor :. he 
may pay the debts in what order he thinks proper : he may prefer 
one creditor before another, as the deccaſed himſelf might have 


done. An executor has no ſuch powers; his buſineſs is to gather in 


the effects, and to convert the ſame into money; but he is not truſ- 
ted with the diſtribution, which is the province of the commillars, 
whoſe factor or truſtee the executor is. He cannot pay to any mor- 
tal, but by their wa rant or decree : lo far as he pays upon their 

authority. 
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authority, it is a ſufficient exoneration; but if he make volun— 


tary payments without ſuch authority, he pays at his peril; he will 
not be allowed credit for ſuch payment, unleſs where the debt would 
in all events be preferable. His caſe is preciſely ſimilar to that of a 
factor upon a ſequeſtrated eſtate, who can make payment to no credi- 


tor without a ſpecial warrant of the Court. And this is the ſolid 


foundation in law for the rule, that an executor cannot pay without 
a decree; not even excepting an executor-teſtamentar, who without 
decree cannot pay any debts but what are given up in the teſtament, 
and appointed to be paid by the executor. 

If this doctrine be well founded, an executor cannot in his exoner- 


ation take credit for debts due to himſelf. The nomination of an 
_ executor, whether by the commiſſary or by the deceaſed, implies no 


privilege as to debts due to the executor : he cannot pay to himſelt 
more than to other creditors, without the authority of the judge-or- 
dinary ; and he muſt have a decree for his warrant in the one caſe, 


as well as in the other. Nor is there any difficulty of obtaining ſuch 


4 warrant, either by applying in his own name, or by aſſigning his 
debt to a truſtee in order to ſue for payment. And, if the law ſtood 
otherwiſe, it would be groſs iniquity to give any creditor the office 


of executor ; for it would be giving him a preference before all the 
other creditors, without the leaſt colour of juſtice or equity. It 


could never certainly be intended to give the commillaries ſuch an 
arbitrary power over the property of others. But What is will worſe, 
it may often happen that the commiſſaries have it not in their power 
to remedy this evil. It is an eſtabliſhed rule, that the next of kin 
claiming the office, muſt be preferred before the creditors: the com- 
miſſaries are not at liberty even to conjoin a creditor with them. 
Here will be injuſtice eſtabliſhed by law; for it is in other words 
giving a preference to a creditor who is the next of kin before all 
the other creditors ; though in all other caſes debts inter confunctas 
perſonas lie under the ſtrongeſt ſuſpicion. But the moſt glaring ab- 


ſurdity of all will be in the caſe of an executor-teſtamentar, A man 


who knows his circumſtances to be wrong, has no more ado, but to 
appoint his favourite creditor to be his executor. The other credi- 
tors have no means to remedy this injuſtice ; they cannot crave to 
be conjoined with an executor-teſtamentar : he muſt enjoy the office 


alone, though the conſequence be, that at one N he exhauſt the 
inventory by the debts due to himſeilf. 


If ſuch be the undeniable conſequences of the executor's ; doctrine, 


his claim can have no foundation in the common law of Scotland; for 


it would be abſurd to ſuppoſe the law of any civilized country ſo 
unjuſt. It is true, the act of ſederunt 1662, puts it in the power 
of creditors to prevent this injuſtice. But then, if” an executor had 
not this privilege orig ginally, which is endeavoured to be made out 
above, he cannot have it at preſent ; for it is not the intention of 
the ſaid aft to beftow ſuch a privilege, but rather the contrary, At 

> the 


the func time, Us act is but an imperfect remedy, unce its bencit 
ſubiiſts for but fx months; and when perions die in credit, this 
ort time often clapſes without any diligence. 

At advifing the cauſe, Ei gave his OD1! lion upon the authority 
of Sir T #[3þe;, that aircxecator.may mule payment to himiclr, 
Pur he diſtingu! ned betwixt dehts due, to the exccutor himielf, and 
debts out ſtanding, where he is only cautloner: with regard to the 
latter, he admitted, chat an executor can have no preference, becauſe 
the debts are not PX aid. Arniſtan obſerved, that Lord Starr puts this 
mutter upon the footing of compenſation, which extends the privi- 
cg ge to à cautionary engagement. 


„Found, that the \iitioner, being contiried executor-téeſtamen- 
; ] „being 


66 


tar to Patrice Ai Dual his father, was preterable before the 
other creditors of the ſaid defunct, for payment of the debts 


&% 
co 


„ defunct; and likewiſe found, that the petitioner as exccutor 


foretaid, was preferable before the other creditors for the 
debts paid by him, and to which he obtained aſſignation be⸗ 
fore the date of his confirmation.” 


cs 
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What prevailed here over principles of law and equity, was an 
eſtabliſhed opinion, founded on the authority of Lord Stair, and of 
ſome {ſingular deciſions, that an exccutor is intitled to plead com- 
penſation. The pernicious contequences, however, of this judgment 
may be prevented by diligence within the fix months.” And hereat- 
ter, it is ſuppoſcd, no creditor will Ne glect the priv nde 8 given by the 
act of ſederunt. 


N® LXIIL 4th Jauuasy 1745. 


MISISTER of Ailing coatra GLASGOW Of Nethermains. 
1 
F 


B act 21. parl. 1663, it is enacted, , That every miniſter, ex- 
„ cept ſuch miniſters of royal burrows who have no riglit to 
glebes, have grats for one horſe and two kyne, to be deligcd out 
OF kirk-lands, and with relief, according to former acts of 3 
% ment. And if there be no kirk- lands 1ing ncar the miniſter's 
„ manſe, or if the kirk-lands b DIC it! 

5 C KITk-lands be arable; in either of theſe caſcs, or- 


(0 


& dains the heritors to pay to the miniſter yearly, the win of L. 20 
** Scots, for the taid gratis ; the hcritors always being relieved, ac- 
CC 


cording tothe law ſtanding, ofF other heritors of kirk-lands in the 
65 variſh,” The pariſh of Kilzwinning belonged in property to the 


Abbots of Xi/zinning, and was by them totally feued out; here 


by there « came to be about 288 heritors! in the pariſh, all {cuars of 
kirk- 


wherein he iicod cautioner, or otherwite bound tor the ſald 


r : 
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kirk-lands. The miniſter wanting graſs for a horſe and two cows, 
applied to the preſbytery. George Glaſgow had a ſingle acre lying 
next the glebe, and becauſe that acre was in tillage, the burden of 
the L. 20 Scots was laid upon him; leaving him to ſeek relief in 
terms of the ſtatute. 

The matter was by ſaſpenſion brought before the Court of Seſſion, 
who gave the following ſenſe to the ſtatute, That the whole heritors 
of the pariſh are to be liable at the firſt inſtance for the L. 20; and 
that they are intitled to relief from the heritors of kirk-lands. And 
upon this footing, 

«© They turned the decree into a libel, and found, that the L. 20 


© muſt be laid upon the haill heritors in the pariſh proportion- 
<« ally to their valuation.“ 


This interpretation of the ſtatute cannot well be ſupported ; for 
the context plainly ſhows, that the heritors, who are to be liable at 
the firſt inſtance for the graſs-money, are the ſame whoſe lands muſt 
be allocated, if not arable. Beſide that it is prepoſterous to load 
the whole heritors at the firſt inſtance, and then to give them relief 
off the heritors of kirk-lands; when it would be eafier and more 
ſimple to lay the burden directly upon the heritors of kirk-lands. 
But the truth is, that it was a blunder in the ſtatute to provide relief 
where money was to be paid, in place of laying the graſs-money di- 
realy upon the whole heritors of kirk-lands; who, at any rate, are 
made liable ultimately. And it is probable the Court will follow 
this plan, by which the blunder will be corrected. And, with reſpect 
to the preſent judgment, though it was the opinion of moſt of the 
Judges, that the whole heritors muſt be liable at the firſt inſtance 
with relief, c. yet the interlocutor, in effect, goes no further than 


to burden the whole heritors of kirk-lands; ; the whole lands of this 
pariſh being kirk-lands, 


24th January 1745. 


Next of Kin of Robert Carnicbael contra N ext of Kin of Janes Carmichacl. 
NEAREST of K I N. 


TN May 1743, Fames Carmichael commiſſary clerk of Lanerk died 
without ifſue and inteſtate, whereby the ſucceſſion to his move- 
ables opened in favour of Robert Carmichael his brother, reſiding in 
Ireland. Robert uſed all diligence to make up his titles, which was 
done by a commiſſion from him. A decree-dative was obtained 5th 
September, an inventory given up, caution found, and, upon the 20th 
September 1743, the teſtament was confirmed. But notice having 
come from Ireland, that Robert had died upon the 1 5th September, the 

other next of kin of the defunct apprehending that all the ſteps 
Cc taken 
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taken for bchoof of Rzbert were of no avail, by lis pre gane the 
confirmation, made application for the otlice. Is e Od 
by Robert's repreſentatives, for whom it Was pleaccd, Hat though 


tion; yet that the dead's part was Fully ettablihed in hun by tac de- 
cree-dative, ſo as to tranknit to his repreſentatives, Who, after being 
confirmed as next of kin to him, are-intitled to be preferred as exc— 
cutors to the firſt defunct, tince the whole benefit of the otlice ac- 
crucs to them. The commillary having ſuſtained the edict at the in- 
ſtance of the next of kin of James the tirſt defunct, the cauſe was ad- 
vocated ; and the Lords, upon the principles tet furth in a former 
deciſion, to wit, that the intereſt of the next of kin is only a ſuccet- 
ſion, and that they have no right eſtabliſhed in them capable to be 
tranknitted to reprefentatives, till one perſon or another be confirm— 
ed executor, pronounced the following interlocutor:; 
„The Lords repell the reaſon of advocation, in reſpect of the an- 


« {wer, and remit the cauſe, with this inſtruction, that the com- 
« miſſary confirm the next of kin now exiſt ing of the {aid James 
« Carmichael, and that without regard to the decree-dative in 
« favour of the deceaſed Robert Carmichael.” 
Ne LXVY. . 5th June 1745. 


OvrRsEERs of the Poor in the Pariſh of Dunſe, contra The HERITORS 


of the Pariſh of Edrom. 
VAGRANT. 


II not being clear by acts of parliament, whether a three or a 
leven years reſidence intitles a poor perſon to the charity of the - 


_ pariſh; the matter was brought before the Court, by a ſuſpenſion of 
a decree of the juſtices of peace, in order to have a rule fixed. 
Found, that the pariſh in which perſons indigent or becoming 

* indigent have reſided, during the immediate three years pre- 


* aliment ſuch indigent and poor perſons.“' 


No LXVI. | 8th June 1745. 
CREDITORS of Glendinning contra MoxTGoMERY of Magbiebill. 


COMPENSATION and RETENTION. 


V ONTG)MERY of Magbiehill, factor 73 the Earl of March, took. 


a bill from Robert Glendinning one of the tenants, for his arrears, 


being L. 126 5 Scets, A few days before elapſing of the ſix months, 
DS Magbichill 


* ceding their application for charity, is bound to ſubſiſt and 


A 
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Lg lent this bill to a notary to be proteſted. A regular pro- 
teſt was SRI? upon which a nee enſued of Glendinning' $ 
ſtock of. ep. Chndinulas becoming infolvent, his creditors arreſt- 


ed r Met 266% s hands, purſued a fart acominz, and repeated a re- 
duction of the poindings upon this ground, that, notwithſtanding the 
intrument of proteſt, there was no proteſt taken, but that the inſtru- 


ment was made up in the notary's dwelling- Bout, without taking 
auy of theſe ſteps which are neceiary in proteſting a bill. And ac- 


cor dine it came out upon proof, by the depoſitions of the witneſſes 
inert un the inſtrument of proteſt, that none of the ſolemnities were 
uicd that are mentioned in the inſt rument. 

The queſtion was, what thouid be the effect of this null proteſt: , 
Ae inſiſted, that as he was iz optima fide to poind by virtue of 


-a proteft; which he had reaſon to believe 3 he was 
not bound to reſtore the goods to the common debtor, without get- 


ting pay tient of the debt; and as little to the arreſting creditors. 
The q1c{tion being reported to the Court, Elchies obſerved, that if the, 
execution be informal, as procesding upon a bill not duly proteſt- 
ed, or rather not at all proteſted, the poinding cannot have the ef- 
fect to transfer the property; ergo, the ſheep, as Glendiuning s proper- 


ty, are regularly attached by the arreſtment laid in Magbiehill's 


hands; which being followed by a decree of furthcoming, mult tranſ- 
ter the property from the common debtor to the arreſters; whereby 


there 13 nh place for pleading compenſation or retention. 1rni//on 


gave his opinion, that arreſtment being only 2 prohibitory execu- 
tion, and not making a nexus realts, Magbiebill may lawfully retain 


the goods, which had thus come innocently into his poſſeſſion, until he 


get payment ot the debt upon which the poinding proceeded ; and 
that he has this equitable privilege of retention againſt arreſting cre- 
ditors, as well as againit the common debtor. He obſerved, that the 
difficulty would be greater, had the creditors attempted to poind the 


ſheep in Magbiebill's poſſeſſion. Drummore ſaid, that it is not unuſual 


to give retention, even where the intromiſſion proceeds upon the au— 
thority of an informal execution; witneſs an adjudication, which 
though often annulled in a competition with other creditors, yet has 
always been ſuſtained to fave from repetition of ſums or ſubjects in- 
tromitted with in virtue of it ; 0 much weight is laid vu the bona 
ſides of ihe intromitter. 
„The Lords ſuſtained the defence, that Magbzehill, as creditor to 
0 Glendinning, having bona fide poinded his debtor's theep, is not 
* bound to reſtore the ſheep, or to hold count for the price or 
value of them, 'till payment be made of the debts on w rhich 
the execution proceeded. 


This judgment is ſolidly founded on the nature of an arreſtment, 


which can have no other effect than to oblige the arreſtee to pay or 


to deliver to the arreſter, what he was bound to pay or deliver to 


the common debtor. Now, Mag biebill having got into his poſſeſſion 
the 
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che goods of the common debtor, though by an informal execution, 
even Elchies yielded, that in equity he was not bound to reſtore the 


ſame to the common debtor, without getting payment of his debt. 


If fo, the arreſtment could not bind him to reſtore theſe goods to 
the creditors, but in the ſame terms; as an arreſtment can have no 
- further effect than to transfer the obligation from the common debt- 


or to the creditor; and by no means to afford a ſtronger claim to 


the arreſter, than to the common debtor. And as compenſation is 
good againſt an arreſter, retention ought equally to be ſuſtained 
where the common debtor is bankrupt ; it being an eſtabliſhed point 
in equity, That though compenſation cannot be proponed after de- 


cree, it may be proponed by way of retention, where the party has 


no other chance of obtaining payment. 


NY LXVII. h 5 21ſt June 1745. 


Cori contra CrAwruRD. 


HYPOTH E C. 


' Tenant's cattle being carried off by a poinding executed in 
June, the maſter having no other ſecurity for the arrears of 


1 the former year's rent, did via facti follow the poinder, and bring 
back the goods without loſing a moment. In a proceſs of ſpuilzie 
againſt him at the inſtance of the poinder, his defence was, that the 


hypothec upon cattle for the arrears of the former year's rent was 


ſtill ſubſiſting, and that detention is not only implied in the na- 
ture of the hypothec, but alſo a power of bringing back the goods de 


recenti; otherwiſe a hypothec upon a tenant's corns and cattle would 


avail little. And the deciſion, Crichton contra Earl of Queenſberry, 


'Tith December 1672, was appealed to, where a landlord was juſtified 


for bringing back his tenant's goods via fati, which under cloud of 
night were carried off by the tenant himſelf, The Lords were all 


of opinion that the deciſion, Crichton contra the Earl of Queenſberry, is 


right. But the doubt was, whether in any caſe whatever, goods car- 


ried off by a poinding can be ſeized via facti. The caſe was put of a 


poinding for any common debt, where goods that belong not to the 
_ debtor happen by miſtake to be poinded ; yet that even in this caſe the 


- Proprietor cannot via facti ſeize upon his goods, but muſt claim by a 
proceſs. This conſideration determined the Lords to repel the de- 


fence. 
A poinding 1s af the nature of a decree ; ; it is a ſentence of a 


competent judge, adjudging and decerning the goods to belong to 


the creditor, and this decree cannot be taken out of the way other- 
wife than by a proper reduction. This conſideration lays open 


a remarkable difference betwixt a title acquired by private conſent, 


and a ale acquired by authority of a Judge. If my goods: are ſtole, I 
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can take them back via ſadti, even from a bona fide purchaſer ; but if 
the goods be poinded, ſuppoſing it even from the thief himſelf, there 
are no means of coming at the goods but by a Procels, 


NaLXVIII. | 26th Tune 1745. 
"Ok DI TORS of Auchinbreck contra C AMPBELL . of Ballerno. 


RIGHT in SECURITY. 


R the month of March 1710, Sir James Campbell of Auchinbreck 


granted an heritable bond over his whole eftate to Ronald Camp 
Vell, writer to the Signet, for the ſum of L. 7000 Scots; upon which 
the creditor was infeft in September 1710, and the ſaſine duly record- | 
ed. Upon the 24th of May 1711, Sir James having paid the arrears 
of interc{t, and 400 merks of the principal ſum, Ronald Campbell of 
that date granted a diſcharge and renunciation of the annualrent- 


right, to the extent of the ſums received; and allo granted a pro- 


curatory for reſigning fo far the annualrent-right in the hands 
of Sir James Campbell in perpetuam remanentiam. In the year 1727, a 
tranſaction was executed betwixt Sir James Campbell and Ronald 
Campbells fon, who was his heir and executor. After ſtating ac- 


counts, a balance was found due by Sir James of 5500 merks, beſide 
the remainder of the heritable bond; and as the creditor wanted ſe- 


curity, a method was propoſed to ſave the expence of a new infeft- 
ment, which was thought cqually effectual in law. The diſcharge 
and renunciation above mentioned was given back : Sir James ſub- 
ſcribed a declaration, that the L. 7000 Scots was wholly reſting by 
him, © notwithſtanding of any writings preceding this date, which 
may import the fame or any part paid.” And of the ſame date he 
granted a moveable bond to Mr Campbell for L. 1000 Scots, being 
the balance that remained due after What was neceſſary to redinte- 


grate the hcritable bond. 


At this period Sir James was in good credit and his eſtate clear of 
infeftments. But thereafter, having contracted great debts upon 
which infefuncnts followed, the contitacs. | in a ranking, oppoſed Mr 


 Campbeli”'s preference for the whole ſums in his heritable bond, in- 
lifting that he could only be ranked for the balance, deducting the 


4000 merks which was paid in May 1711, and which TONS 


the infeftment pro tanto. 


On the other hand, it was pleaded for Mr Campbell, that unum quod- 
que diιiitur eodem modo quo colligatur ; that infeftments are not ta- 
ken away by perſonal deeds ; that there muſt either be a new infeft- 
ment, or a relignation ad remanentiam. There are but two excep- 
tions from this rule, which require attention, as they give light to 
the argument. Since the act 16th parl. 1617, a renunciation re- 
corded has ever been held elfectual agamft a ſingular ſucceſſor in 

Dad an 
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an infeftment of annualrent, though there be neither a procuratory 
nor inſtrument of reſignation. The reaſon is, that the renunciation 
of a wadiſct is, when recorded, declared to be good againſt purcha- 
ſers : and the argument proceeds à par! to the renunciation of an an- 
nualrent-right; for the purchaſer who ſees on record a renunciation 
of the right, cannot be in bona fide, This was found, Stair, 7th Ja- 
nuary 1680, M*Lellan contra Muſhet ; Fountainhall, 2d Fanuary 170g, 
heirs of Learmont contra Gordon. A ſecond exception is, that intro- 
miſſion by virtue of legal execution extinguiſhes the annualrent-right 


pro tanto, fo as to be effectual againſt a purchaſer ; Stair, 8th July 


1680, Ranken contra Arnot. And here is to be noticed a remarkable 
difference betwixt a voluntary payment, and a payment recovered 
out of the ground by virtue of legal execution. A debtor who makes 
voluntary payment, has it in his power to take a reſignation ad re- 
manent iam, and te ſee the ſame executed, or at leaſt to record the re- 


nunciation; and /ibi imputet if he neglect the forms required by law 


to make him ſecure. He has not the ſame opportunity when pay- 


ment is recovered by poinding the ground; and yet it would be hard 
in this caſe, if he were not made ſecure. Here ftrict principles | 


yield to utility, or rather neceſſity, as they ought to do in every 


caſe. For ſecuring the debtor, the annualrent-right is extinguiſhed _ 


by intromiſſion upon poinding the ground, as much as by a refigna- 
tion ad remanentiam, or by a regiſtered renunciation. 
From theſe premiſes i it was urged, that the conſent of parties vouch- 


eld by a proper writing, was ſufficient to reſtore the debt to its ori- 
ginal ſum; and as to the infeftment, that the ſame was never extin- 


guiſhed, Saber in whole or in part, Which could only be done by an 
actual reſignation ad remanentiam. The renunciation and procurato- 
ry of reſignation not being upon record, would afford no defence 


_ againſt a purchaſer from Campbells which demonſtrates, that the in- 


feftment was not extinguiſhed ; for an infeftment extinguiſhed in the 
perſon of an author, revives not in that of a fingular ſucceſſor: 
and, therefore, this objection cannot more avail the creditors, than 
it can avail Sir James himſelf; eſpecially when theſe creditors lent 
their money after the infeftmem Was redintegrated. 


2 The Lords repelled the objection, and preferred Campbell fe for his = 
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No LXIX. 7th Ju 1745. 
CuARLES GRANT contra JohN GRAN T. 
FAT ITT 


HE inveſtitures of the eſtate of Carron being limited to heirs- 
male, and Colonel Grant of Carron having died without iſſue, 


John Grant, ſon to Peter Grant in Dell, was the neareſt heir-male : | 


but he being a profeſſed Papiſt, and a fellow in the college of Jeſuits 
at St Umers, a declarator was brought by Charles Grant, concluding 
that he the purſuer is the next Proteſtant heir, and that the ſaid John 
Grant is a profeſſed Papiſt, at leaſt habite and repute ſuch, and there- 


fore incapable to ſucceed to the eſtate of Carron. After the libel was 


executed, the purſuer applied to the Court, ſetting furth, that the 
witneſſes to prove his propinquity were very old men, and therefore 


Craving an examination to lie ix retentis. Anſwers were made by 
the heir of line, who had the Papiſt's authority to keep poſſeſſion of 


the eſtatc, that the induciæ legales not being run, no inſtructions were 
come from Mr Grant at St Omers, about the defence of the proceſs. 
For this reaſon, the Lords refuſed the deſire of the petition” 

After the induciæ were run, and the proceſs called, the purſuer in- 
ſiſted to have a proof of his propinquity before the Ordinary. Cer- 


tain objections were made, which, with the anſwers, were reported 
to the Court. It was objected, Imo, That by the act 1700, it is in- 
cumbent upon the firſt Proteſtant heir, to proſecute his right within 
the ſpace of two years after the irritancy is incurred, otherwiſe the 


right devolves upon the next Proteſtant heir, and that this action was 
not brought within two years after Colonel Grant's deceaſe. 2do, 
That this method which the purſuer has taken to declare his right, 


as Proteſtant heir, is not competent, having no foundation in the act 


of Parliament 1700; the only method there preſcribed being by ſer- 


vice. 3740, That, as the act founded on is penal, irritating the de- 


fender's natural right to the eſtate of his predeceſſor, it allows him 


to purge himſelf of Popery in the manner therein directed: but ſo it 
happens from an alteration in our conſtitution, that it is impracti- 
cable for the defender, or any other in his circumſtances, to comply 
with the act, fo far as it directs that the formula ſhall be taken before 


the Privy- council, which is now aboliſhed, or before the preſbytery 
of the bounds where the party reſides; and in that caſe, his renunci- 
ation of Popery is appointed to be reported by the preſbytery to the 
clerk of the Privy- council within forty days; and, as this cannot be 
done, no action can be maintained on the ſtatute, to forfeit a perſon : 
for not doing what is not in his power. 
— .. l 
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To the firſt it was anſwered, in point of fact, That there was no 
delay, as the purſuer's father ſet on foot his claim immediately 
after the Colonel's death, by a declarator of his propinquity, the pro- 
ſecution of which was ſtaid by his death. 2dly, In point of law, 
That the delay of two years gives acceis to the ſecond Proteſtant 
heir to claim the ſucceſlion, but is not an irritancy upon the firſt Pro- 
teſtant heir to bar him from protecuting his claim, though the ſecond 
Proteſtant heir do not appcar. 

To the ſecond, That a ſervice is neceſſary to cenie the title 
of the Proteſtant heir; but that this excludes not a previous de- 


clarator to remove all objections to the ſervice, If a Proteſtant be 


intitled to lerve heir, by the incapacity of the Popith heir, he muſt 


be intitled to bring a dcclarator of his right upon the principles i 


common law. 
It was aniwered to the third, That it proceeds upon a milappre- 


henſion of the ſtature ; the ſenſe of which is, that, if a ſucceſſion 


open to a Papiſt after his age of 15, which is the preſent caſe, the 
right of ſucceſſion ſhall devolve p/9 facto to the next Proteſtant 
heir, who is allowed to ſerve heir to the predeceſſor, and to poſſeſs 
until the Popith heir thus excluded purge himſelf of Popery. The 


purſuer is therefore intitled to ſerve, and to bring a declarator 
to that effect. It is the Popiſh heir's buſinels if he would claim the 
| eſtate, to purge himſelf of Popery in the terms preſcribed by the 


ſtatute; and, in the mean time, the purſuer is intitled to hold the 


eſtate aneid the Papiſt fulfil the law. And if alteration of circum- 


ſtances, by the abolition of the Privy-council, ſhould cven have the 
effect to make it impracticable to purge himſelf of Popery, in the 
terms pretcribed by the ſtatute, this cannot affect the purſuer's ri ight. 
At the ſame time, the difficulty is affected. If Mr Grant return to 


his native country, he may.take the formula before any preſbytery 


where he chooſes to reſide, which will purge his incapacity. It will 
not affect his right, that the ſame cannot now be reported to the Pri- 


vy-counci], more than the neglect of reporting when the Privy-coun- 
cil ſubſiſted. 


«The Lords, before anſu er, allowed a proof to be taken to lie i in | 


* retentis, which was what the purſuer chiefly aimed at.“ 


Ne LAX. | gth July 1745. 
 BLaik contra BaLFrouR of Dunboig. 
v2.00. 


FROBERT BLAIR in Errol, being creditor to George Paterſon of Dun- 

muir by bond, for the ſum of L. 3009 Scots, executed an arreſt- 
ment in the hands of Balfour of Dunbsig, who acknowledged he was 
reſting a Certain ſum to the common debtor z but inliſted upon ſe- 
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veral articles of compenſation, which he offered to prove by the 
common debtor's oath. The purſuer admitted, that in ordinary 
caſes the common debtor's oath acknowledging a ground of compen- 
ſation, is relevant againſt the arreſter. But he obſerved, that the 
common debtor in this caſe was bankrupt, and that a bankrupt's oath 
is not good againſt his creditors. The Ordinary having admitted 
the common debtor's oath before antwer, the purſuer reclaimed, in- 
fiſting upon the following topic, that, when the common debtor di- 
minithes the ſubject arreſted, by acknowledging upon oath a pay- 
ment mad- to him, or a ground of compenſation againſt him, it is in 
effect deponing againſt himſelf, which makes ſuch an oath the 
ſtrongclt of all evidence ; for, if the arreſter be not paid by the pro- 
ceſs of forthcoming, he muſt be paid aliunde. This is not the caſe 


of a bankrupt: he may be juſtly conſidered as an indifferent ſpecta- 
tor not at all intereſted whether tlie arreſter obtain payment or not: 


no compultion lies upon him to ſpeak truth, more than upon any in- 


different witneſs, In ſupport of the pleading, the deciſion Nairn 


contra Drummond, 23d November 1725, was urged, which is as fol- 


lows. In a procels of forthcoming of a debt conſtituted by bond, it 


was objected by the arreſtce, that tlie bond was granted by him ſpe 


nume randæ pecunie, which he offered to prove by the common debt- 


or's oath, © Found, that ſuch an exception might be proved by the 


common debtor's oath after an arreſtment ; but in regard that in 
this caſe the arreſtee had allowed the bonds to lie in the common 


debtor's hands for a long time ; and that the common debtor was 
bankrupt, therefore found the expat. coutd not be proved by 


the common debtor's oath.” 


When this petition was adviſed, Elcbies Ard that the cedent's 
oath is not good again an onerous aſſignee, becauſe he is funditus | 


denuded, and his oath is but that of a ſingle witneſs; that, in the 
preſent caſe, the common debtor remains creditor after the arreſt- 


ment as well as before, and that his oath is therefore an oath of 
party, not of a ſingle witneſs. He ſaid, that though the oath of a 


bankrupt ought to be leſs relied on, in a caſe of this nature, than that 
of a ſolvent perſon, yet 9 party, his oath is ſtill a relevant mean of 
Proof, unleſs other circumſtances concur to render, his oath ſu- 


ſpicious. He added, that the deciſion cited, Nairn contra Drun- 


mond, was a conbematine of this doctrine, where the Court did not 


ſuſtain bankruptcy alone to bar the common debtor's oath, but con- 
joined it with a very ſuſpicious circumſtance which diſcredited the 
allegation; and it was for this reaſon that they refuſed to admit the 
e to be proved by the common debtor's oath. 

In this caſe it was admitted, that the bankruptcy of the common 
debtor was not occaſioned by any fault of his, and that he was a 
man of entire fame; and therefore the Lords were unanimous, thar 
the articles of commentation might be proved by his oath ; and fo re- 


_ fuſed the bill without anſwers. 
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Ne LXXI. - : Toth Fuly 1745. 


ELIZABETH MIRRIE contra Sir ROBERT POLLOCK. | 


SOLIDUM ET PRO RAT 4. 


Tb POLLOCK of Balgray having borrowed L. 1000 Scots 
from 1/abel Anderſon, granted bond to her for the ſame in October 

7 3: © And he as principal, and with him Sir Robert Pollock of that 
ilk as cautioner, ſoverty, and full debtor, bound and obliged them 
« conjunctly and ſeverally, to repay the ſame.” And the bond fur- 
ther contains an obligation upon the principal to relieve his cau- 


tioner. Thomas. Pollock of Balgray having died, leaving his children 
under age, the ſaid Sir Robert Pollock, and James Pollock, writer in 
Edinburgh, brother to the deceaſed, granted a bond of corroboration 
to the ſaid 1/abel Anderſon, containing the following clauſe, © And 
« ſeeing the foreſaid ſum of L. 1000 Scots, and the annualrents there- 


of from the gth of October 1718, are reſting owing, and that the 


« ſaid //abel Anderſon hath at our requeſt and defire, and for our grant- 


« ing theſe preſents, ſuperſeded payment of the foreſaid ſums to the 
« term of payment under written; therefore wit ye us, in corroboration 


Hof the foreſaid bond, to be bound and obliged conjunctly and ſeve- 


« rally to content and pay to the ſaid Iſabel Anderſon, &c. “ 
Elizabeth Mirrie, in the right of her huſband James Pollock brought 
a proceſs againſt the repreſentatives of the principal debtor, and 
againſt Sir Robert Pollock the co-cautioner, concluding againſt both a 
total relief. There was no compearance for the repreſentatives of 
the principal debtor. But for Sir Robert Pollock the following de- 
fence was made, that James Pollock and the defender, by granting the 
bond of corroboration, became conjunct cautioners for the repreſen- 
_ ratives of Balgray ; that neither of them had a total relief again{ the 
other; and therefore that the purſuer, in the right of her huſband 


James Pollock, can only have relief as the defender for the 


half. 
Upon this defence the Lord Drumme! e, Ordinary, P .ronounced the 


following interlocutor : “ Finds, that Sir Robert Pollock, by granting 
« the bond of corroboration to 1/abel Anderſon of the original bond 
due to her, in which he was bound cautioner, ſoverty, and full 
debtor, conjunctly and ſeverally, became thereby principal debtor 
« for the ſums therein contained. And finds James Pollock the pur- 
A ſuer's huſband can only be held to be cautioner for Sir Robert, in 
the bond of corroboration; and therefore that the purſuer, now in 


« her huſband's right, is intitled to a total relief againſt the defender 
" Sir Robert Pollock.” 
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The ſubſtance of a reclaiming petition for Sir Robert is as follows: 
199, Mutual relief among co-cautioners, unknown at common law 
without à clauſe in the bond agreeing to that mutual relief, is eſta- 
bliſhed without ſuch a clauſe, on the moſt ſolid grounds both of ju- 
ſtice and of expediency. Juſtice requires, that parties who are all 
equally ſubjected to one common burden, ought to bear that burden 
equally ; and expediency requires, that a creditor ſhould not be per- 


mitted to deal arbitrarily by relieving one cautioner at the expence 


of another. And thele reaſons both of them take place equally, 
whether the cautioners be bound in the ſame or in different bonds. 
2do, Where a cautioner grants a bond of corroboration ſingly, the 


preſumption is, that he interpoſes at the deſire only of the principal 


debtor, unleſs the contrary be expreſſed. And /a/tly, where a cau- 

tioner in the original bond joins with a new cautioner in a bond of 
corroboration, without qualifving at whoſe defire or requeſt, or for 
whoſe behoof, this bond of corroboration is granted, the preſumption 


is, that the interpoſition is at the requeſt of the principal debtor, or 
for his behoof. And the foundation of this preſumption is, that, if 
either had a view to a total relief, he would not have failed to pro- 


vide it to himſelf by a clauſe of relief, or at leaſt to narrate the true 
res geſta, viz. that he interpoſed at the other's requeſt. 
„The Lords adhered to the Lord e s interlocutor. 


The Preſident urged this topic in favour of the interlocutor, that 


it is to be conſidered cujus negotium geritur. Here, James Pollock not 
being antecedently bound, and the principal debtor being dead, 
the preſumption muſt lie, that Zames Pollech gave his credit to re- 


lieve Sir Robert from diligence. Tinwald ſaid, that, by this argu- 


ment, a new cautioner ſhould have a total relief in every caſe againſt 
the cautioners in the original bond ; for, by interpoſing his credit, 


which of courſe ſuperſedes execution againd all the obligants, it may 
be ſaid, that eorum teen ge. A Elebies was violently againſt the 


indement. 


Ne LXXIL „ e 18th Jul 1745: 


The Creditors of Mr Huen Monnav contra His Davonren. 
B AN K R JF ＋. 


N the year 1 730, Hugb Dalrymple, advocate, ed with 
L 1/abella Sommervill, ſecond daughter to Hugh Sommervill, clerk to 
the Signet, without a marriage contract. In the year 1736, Hugh 
Dalrymple ſucceeded to the united eſtates of Melgund and Kinninmont, 
which by an entail, failing certain perſons therein named, were ſettled 
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upon him and the heirs-male of his body ; which failing, the heirs- 
female of his body. In the year 1739, Hugh Dalrymple, now called 
Hugh Murray, being in an uncertain ſtate of health, and having iſſue 
but one child a daughter, with little proſpect of more children, a 
contract of marriage was executed, upon the narrative that Mr 


Sommervill had advanced to his ſon-in-law the ſum of L. roco Ster- 


ling, and had then granted bond to him for another L. 1000, pay- 
ao at his the granter's death. Further, Mr Sommervil{ becomes 
bound to pay to {/abella Sommervill his daughter in liferent, and to 
the children of the marriage one or more in fee, a third L. 1000 
with intereſt after his death. On the other hand, Mr Murray became 
bound to infeft his ſpouſe in a liferent of L. 200 Sterling, payable 


out of his proper eſtate which was not entailed. 24%, He became 
bound to reſign his proper eſtate in fayour of himſelf and the heirs- 


male of his body ; which failing, to the heirs-female of his body. 
3tio, © In caſe there ſhould be no ſons exiſting at the diſſolution of 
" the marriage, but only daughters ; he became bound to pay to the 
daughter or daughters at marriage or majority, the ſum of L. 2000, 


L. 2500, or L. 3000, as there thould be one, two, or more ge ” 


ters, exiſting at the diſſolution of the ane 5 


The marriage diſſolved by Mr Murraj”s predeceaſe, leaving bie aid a 


daughter, for he never had another child, to ſucceed to his whole 


fortune. But he having died gαr tue, and his creditors having laid 
hold of his moveables and of his unentailed eſtate, a claim was made 
by his daughter for the above mentioned L. 2000, provided to her 


in caſe of no heirs-male of the marriage. And it being found by 


the Court that ſhe was intitled to this ſum, notwithſtanding her ha- 
ving ſucceeded to the entailed eſtate, the creditors brought a re- 


duction upon the act 1621, inſiſting that Mr Murray was inſolvent 


at the date of the contract of marriage; and that, to provide L. 2000 
Sterling to a child who was to ſucceed to an opulent entailed eſtate, 


was a gratuitous deed, and therefore reducible upon che firſt clauſe 


of the ſtature. And the ſum of the reatoning in ſupport of this re- 


duction, was as follows: 1, Though a man acts unjuſtiy who does 
any deed to hurt his creditors, yet while he is under no legal impe- 
diment to manage his affairs, ſuch as interdiction, inhibition, or no- 


tour bankruptcy, it muſt be lawful for third parties, who know no- | 
thing of his circumſtances, to contract and deal with him. Thus, | 


there i is nothing to bar an inſolvent perſon from borroging money, 
buying or ſelling ; nay, there is nothing to bar him from lending 


his credit as cautioner, whatever riſs he may run thereby, being a 
contract often neceſſary for carrying on What 1s commonly called 


buſineſs. 
But, in the ſecond place, law, which preſeribes juſt bounds to the 
power of perſons inſolvent, does not countenance arbitrary or irra- 
tional deeds, which may prejudice creditors ; nor in ſuch matters is 


it neceſſary to ſpecify, that the deed is intended to prejudice credi- 


tors, and conſequently fraudulent : every gratuitous or irrational 


deed. 


1 
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deed is fraudulent by conſtruction of law, whether the wrong be in- 
tended or not, and is reducible upon the great rule of equity, guod 
nemo debet locupletari aliena jacturas and it can be noway hurtful to 
commerce to cut down ſuch deeds. 

511, With regard to contracts of marriage, which lie in the middle 
betwixt theſe two extremes, every rational article ſuitable to the con- 
dition of the parties, (not to talk of their circumſtances,) muſt be 


effectual, becauſe an inſolvent perſon is not barred from entering in- 


to a contract of marriage; and therefore, if the contract be rational 


and equal, c conſidering the condition of the parties and their reputed 


circumſtances, there is no law againſt ſuch a contract. Lord Stair 
obſerves, © That competent proviſions to wives or huſbands are not 
« accounted gratuitous but onerous, ad ſuftinenda onera matrimonii, 
« and for other mutual proviſions ; but, if exorbitant, they will be 
„liable in quantum locupletiores Jacti.“' 

4%, This muſt hold more ſtrongly in poſtnuptial central of mar- 
riage, where the mutual proviſions ought to be ſtrictly equal. In 
contracting a marriage, the parties are allowed to ſtand upon terms, 
and may refuſe to proceed but upon certain conditions ; which in a 
great meaſure muſt juſtify every article that is not glaringly irra- 
tional: but after the marriage there can be no ſuch excuſe for high 


proviſions on either fide; therefore every exceſs ought to be cut 


down as ſo far gratuitous, upon the principle, quod nemo acbel locuple- 
tari aliena jactura. 

Flo, The Court has always uſed more liberty with proviſions to the 
heirs or children of the marriage, than with the wife or huſband's 


proviſion; and juſtly, for if lch proviſions were indulged, it would 


open a wide door to defraud creditors ; conſidering that giving to 
an heir is but one ſtep beyond preſerving the fund for the inſolvent 


perſon himſelf: neither is there here aby real bardſhip upon the 


children, who are only deprived of what in equity and good con- 


ſcience ought not to have been contracted in their favour. This 


point is eſtablimed! in our practice by many deciſions. 
To apply theſe obſervations: Here a contract of marriage is made 
at a time when Mr Murray, in an uncertain ſtate of health, had little 


_ proſpe of other iſſue than the daughter already procreated. In 
this condition, he provides no leſs than L. 2000 Sterling to this 
daughter, w dien was to be made eſſectual to her even tho ſhe ſhould 


tncceed to the entailed eſtate; a moſt irrational proviſion to an heir, 

and wyjuſtifiable, ſuppoſing Mr Murray at that time inſolvent. For, 

if a ſon of the marriage was to reſt contented with his right of ſuc- 

ceſſion, what good pretext could there be for giving an only daugh- 

ter, W ho was to have the lame benefit, an additional ſum of L. 2000 
Sterling: ? 

* Found, that the proviſion of L. 2000 Sterling, contracted _ 

" Hugh Murray in his contract of marriage to the only daughter 

* of the marriage, is reducible upon the act of Parliament 1621, 


in caſe it ſhall appear that III Murray Was njolvent at the 
date of the ſaid contract.“ 
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N* LXXIII. 5 19th July 1745. 
JANET PATERSON contra AGNES SPREUL. 


DEATH-BE D. 


cond. Being upon death-bed he executed a ſettlement of his whole 
heritable and moveable eſtate, to his wife Margaret Spreul in liferent, 
and his two daughters equally in fee. And he further provides, in 
caſe of the deceaſe of his youngeſt daughter before majority or mar- 


riage, that her mother ſhould have an adjudication upon a certain, 


eſtate named in the deed, at her own diſpoſal. 


The younger daughter having died ſoon after the father, the elder, 


| who became heir in the whole, brought a reduction of her father's 


ſettlement, ſo far as concerned the alienation of the adjudication, 


being an heritable ſubject, in favour of the relict. The defence 
made for the relict was, that the deceaſed having ſettled upon his 
heirs all his moveables, of which he had the diſpoſal even upon 


death-bed, the heir, who is a benefiter by this diſpoſition, cannot ; 
quarrel the alienation of the heritable ſubject, which amounts not to 


the value of the moveables. 
This defence, it was anſwered, reſolves into a propolition which 


hitherto has not got the ſanction of practice; to wit, that, to the ex- 


tent of the moveables left to the heir, a man upon death- bed may 


alien any part of his heritage. This forme not conſiſtent with the 
maxim, that the law denies liberty to diſpoſe of heritage upon death- 


bed. Such a deed is null and void, and can infer no warrandice. 


If ſo, there is nothing to bar the purſuer from ſetting aſide this deed 


altogether, ſo far as regards the heritable ſubjects, as being ultra VIres, 
leaving it to ſubſiſt ſo far as the granter had power. 

When this cauſe was adviſed, Arniſton and Elchies were abſent. The 
Preſident was clear, that the heir could not challenge the diſpoſition, 
being /uper tota materia in her favour. He obſerved, that the law of 


death- bed was of old a ſalutary regulation when popery and ſuper- 


ſtition reigned in Scotland; but theſe having happily loſt their influ- 
„ ence, . it was rational rather to abridge than to extend this law, 


being contrary to the great law of nature, utz quiſque legalſet de re ſua, 


ita jus eflo, And it carried by a plurality to pronounce the follow- 
ing interlocutor : 

Find, that there being moveable ſubjects, which the defunct was 

at liberty to have diſpoſed of as he pleaſed, conveycd by the 

* diſpoſition to the heir, and that theſe moveables exceed in ya- 

ue the adjudication conveyed to the relic, the diſpoſition is 

“ not in prejudice of the heir; and therefore, that ſhe cannot 

challenge the ſame upon the head of death-bed.” 


This 


OHN PATERSON died of a decay April 1731, leaving iſſue two 
children, a daughter of a firſt marriage and a daughter of a ſe- 
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is judement might be right, had not the heir been alſo next of 
4 "Mo * a # 27 of death- bed, it certainly would not 
be ſufficient to ſay, that the heir being alſo next of kin is in poſſeſ- | 
Gon of the moveable eſtate, as well as of that which is heritable. 
Now this, in effect, is the preſent caſe. It cannot be thought that 
the heirs were any way benefited by being diſponees to the move- 
ables, when they would have ſucceeded to the moveables though no 
diſpoſition had been granted. 


James Dux BAR contra CREDITORS of Grangebill. 
INHIBITION. 


ALEXANDER DUNBAR proprietor of ſome houſes in the 
<4 town of Forres, and of ſome burrow-acres adjoining to the town, 
locally within the ſhire of Elgin, had no domicil but in the town: 
but being married to a daughter of Jobn Grant in Braebead of Botrif- 
ney within the ſhire of Banff, he lived with his father-in-law, for ſome 
time after the marriage; and particularly, was living with him in 
the year 1726, when an inhibition was executed againſt him by 
Henry Mill one of his creditors. The inhibition was executed againſt 
himſelf perſonally at his father-in-law's dwelling-houſe, the 1ſt of 
January: upon the 2d, the lieges were inhibited at the mercat-croſs 
of Elgin, head-burgh of the ſhire of Elgin, within which ſhire the 
debtor's eſtate lay ; and upon the 24th, the letters of inhibition with 
the executions were recorded in the ſheriff- court- books of the ſame 
| ſhire. Soon after the date of this inhibition, Alexander Dunbar the 
debtor left the houſe of his father-in-law, and took up his reſidence 
at his own houſe within the ſaid ſhire of Elgin; where he was livin 
when he ſold his eſtate to Alexander Dunbar of Grangebill, a gentle- 
man of the ſame ſhire. Tens EE 
In a ranking and ſale of the eftate of Grangebill, preference was 
craved for the inhibiting debt upon the ſubjects purchaſed by 
Grangebill. It was objefted, That the inhibition being executed againſt 
the debtor at his only reſidence at Braehead of Botrifuey within the 
ſhire of Banf, ought to have been publiſhed at the head-burgh of the 
ſame ſhire. Anſwered 1 70, As the law regards only a conſtant 
known dwelling-houſe, and not an occaſional reſidence, the inhibi- 
tion was publiſhed properly at the mercat-croſs of the ſhire where 
the debtor's only dwelling-houſe was. 2do, Suppoſing publication 
in Banf-ſhire requiſite to give the inhibition an effect againſt the 
whole lieges, the neglect of publiſhing it there will not juſtify an in- 
habitant of the ſhire of Elgin to purchaſe, ſpreta autboritate. 
It was admitted in the reply, that an inhibition recorded in one 
juriſdiction is not effectual as to land in another juriſdiction: but it 


Was 
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was urged, that publication muſt neceſſarily be at the head burgh of 
the juriſdiction where the party dwells for the time; that in no caſe 
is it regular to execute an inhibition perſonally at a debtor's dwel- 
ling-houſe within one juritdiction, and againſt the lieges at the mer- 
cat-crols of another juriſdiction ; and therefore, that this inhibition 
is funditas null for want of due publication. 
The Lords ſuſtained the objection to the inhibition, that the 
« ſame was not publiſacd within the juriſdiction where the 
8 debtor lived at the time of executing.” 


Ne LXXV. 19th June 1746. 
FREEHOLDERS of Kincardine contra Tuouas BURNET. 
Pp AR L, I A M E. N T's 


1744 ILLIAM BURNET of: Criggie, intending to qualify his 1 

be put upon the roll of freeholders in the county of Kincardine, 
diſponed to him certain lands; and the ſon expede a charter under 
the great ſeal, and granted a charter to his father of the ſame lands, 
to be held of him for payment of a blench-duty of two pennies 
Scots, fi petatur tantum. This qualification was called in queſtion by 
n complaint laid upon the ſtatute, at the inſtance of ſome of the 
frecholders of the ſhire. And the objection againſt it was, That 
it is manifeſtly colluſive, and upon the ſtatute anno 7mo Geo. II. a 
nominal or fictitious eſtate, created in order to enable the young 
centleman to vote for a member to ſerve in Parliament. 

In anfwer to this objection, it was pleaded, That it is not relevant 
to ſay, that a man's title to an eſtate is created in order to procure 
a vote; for ſuch titles are created every day, where the principal 
view of the purchaſcr is in order to have a vote; but, in terms of 
the ſtatute, it muſt be a nominal or ſictitious title created in order to 
a vote. Now, it is clearly expreſſed in the other clauſes of the oath 
of truſt, what a nominal or fictitious title is, v8.“ Where the per- 
* fon in the fee is under an obligation to rediſpone ; ; and conſe- 
* quently holds the eſtate depending on the will of another, or 1s 
„ under an obligation to make the rents and profits farchcoming 
« to another; and conſequently does not hold the eſtate for his 
own uſe and benefit.” And to apply this to the preſent caſe, it 
may be true that Mr Burnet's eſtate aſſords him little rent or profit; 
but then it is likewiſe true, that he enjoys all the rents and profits 
which ariſe out of that eſtate, and that he is not bound to account 
for theſe rents and profits to any one, nor ſtands under any obliga- 
tion to reconvex the eſtate. So that it cannot be qualified in terms 
of the ſtatute, that his title is nominal or fictitious ; though it may 
be true, that the principal or only intendment of the tranſaction was 
to intitle him to a vote. 


The Lords firſt 8 and 3 . the objection.” 
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Ne LXXVI. | 2d July 1746. 
Mrs of Caldeall contra HERITORs of the Pariſh of Dunlop. 
e 


HE pariſh of Dunlop is one of the many pariſhes the teinds | 
1 of which belonged to the abbacy of Kilwinung; and about the 
time of the Reformation, when the practice was to give long tacks of 
teinds in place of heritable rights, the commendator of Nilwinning ſet 
in tack to Cunningham of Aiket his heirs and aſſignees, the parſonage 
and vicarage teinds of the parith of Dunlop, for four lifetimes, and 
five times nineteen years. The abbacy of Kilwinning being after- 
ward erected into a temporal lordſhip, in favour of the Earl of 
Eglint on, the Earl came to have right to the tack-duty of eight ſcore 
merks yearly, ſtipulated to be paid by this tack ; but the tack itſelf 
was a burden upon his grant, as all ſuch grants of the patrimony of 
the church were made with the burden of prior rights. 

In Augu/t 1655, Hugh Lord Montgomery, upon the narrative of ha- 
ving right by progreſs to a tack of the teinds of the whole lands be- 
longing to the abbacy of Kilwinning, granted a ſub-tack to Muir of 
Caldall of the teinds of his own lands, locally within the pariſh of 
Dunlop. And the family of Caldwall have, paſt memory of man, poſ- 
ſetled the teinds of their own lands without interruption, though ” 
Cunningham of Aiket, by his ſaid tacks hada _ and preferable 
right to theſe teinds. 
In a proceſs of locality at the 3 of che Miniſter of this 8 
Tiſh againſt the heritors, it was inſiſted on for Caldwall, that how- 
cver defective his title might be a principio, as flowing a non habente 
poteſtatem, yet that by the poſitive preſcription his ſub-tack was vali- 
dated ; and therefore, that with regard to the locality, he muſt be 
put upon the ſame footing with ſuch other heritors of the pariſh as 
have ſub-tacks from Aitet of the teinds of their own lands. This 
was oppoſed by the other heritors, who inſiſted that the poſitive 
_ preſcription is a privilege confined to land- rights paſſing by infeft- 
ment, and that there are no words in the ſtatute to ſupport an ex- 
renfion of this privilege to tacks ; that the matter therefore muſt be 


Conſidered as it was at the date of Caldwall's ſub-tack, at which time 


the teinds of CaldwalPs lands belonged to Aiket, and conſequently 
they are to be held as free teinds in Aiket's eds to be allocated _ 
primo loco to the miniſter. _ 

Found, that the teinds of Caldwall's lands are not to be held as 
free teinds in the hands of Aiket, but teinds to which Cald-. 
wall has right by tack; and therefore, that they are to be 
* burdened proportionally with the teinds to which the other 

© heritors have right by ſub-tacks from Aitet. 

It was the opinion of the Judges, that the poſitive 8 

4s 4 favourable plea; and though the ſtatute mentions infefrments 


bg: only, 
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only, yet that preſcription has been introduced by practice to take 
place with regard to many other ſubjects, particularly with regard 
to tacks. 


Ne LXXVII. ” 2d July 1746. 
Moin of Caldwall contra HEriToRs of the pariſh of Dunlop. 
THIN Dk 


N a proceſs of locality of the pariſh of Dunlop, the following 
queſtion occurred. Cunningham of Cherrylands had feued out his 
lands in that pariſh, reſerving the teinds. The other heritors in— 
ſiſted, that theſe muſt be conſidered as free teinds ; becauſe they 
belong to a perſon who 1s not proprietor of the lands out of which 
theſe teinds are payable. It was anſwered for Cherrylands, that 
quoad every mortal, ſave the feuars, he is proprietor, and conſe- 
quently that thele teinds muſt be conſidered as the teinds of his own | 
lands. It is for this reaſon that the feuars cannot purchaſe theſe 
teinds, and it is for the ſame reaſon that they cannot be allocated to 
the miniſter, while there are any free teinds in the pariſh. 
« Found, that the teinds of the lands feued out by Cherrylands, are 
« to be conſidered as if no ſuch feus had been granted, and 
therefore that they cannot be allocated to the miniſter, while 
* there a are any free teinds 1 in the pariſh. . 


This point was 1 iel Elchies in n particular was of opi- 
nion, that theſe teinds were to be conſidered as the teinds of other 
mens lands, in the hands of Cherrylands. And he put the caſe, 

What if a man ſhould feu both ſtock and teind, and afterward pur- 
chaſe back the teind? 

This ſeems in a good meaſure an arbitrary ie Though it 
may be ſaid that the ſuperior is the proprietor, and that the vaſſal's 

right is no more but a burden upon the ſuperior's property, yet we 
are beginning to think that the vaſſal, who has commonly the ſub- 
ſtantial intereſt, is truly the proprietor. If a blench ſuperior ſhould 
purchaſe the teinds of the eſtate, I ſuſpect they would be held to be 
reinds of another man's land : the ſame if they ſhould be purchaſed by 
a feu ſuperior, where the land is conſiderable, and the feu-duty ſmall. 
But if a man feu his land ar the full rent, which obliges the feuar to 
live like a tenant, the teinds in the ſuperior's hands will naturally 
be conſidered as the teinds of his own land; preciſely as in the caſe 
of a long leaſe of land, perhaps ten or twelve years, which i 1s Equi- W 
valent or near equivalent to a feu- right. 1 

The Lords were generally of opinion, that the ſtatute 1693 does 
not determine this point in favour of the ſuperior; becauſe the ſta- 
tute ſuppoſes an implied paction, that the feuars ſhall not have liber- 
ty to purchaſe the teinds from the ſuperior. And the obſervation 

: 1s 
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For the Earl of Leven was produced 
the common debtor, before any of the debts ſecured by the ſaid in- 
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is juſt ; for, even ſuppoſing a paction betwixt the titular and any 
ſingle proprietor, that the latter ſhall not have liberty to purchaſe 
the teinds of his own land from the former, this paction would not 
hinder the teind to be free teind to be allocated to the miniſter, 

But with reſpect to the judgment in the preſent caſe, a doubt may 
ariſe, from conſidering that it is the genius of our law to give every 
man, as far as poſſible, the poſſeſſion of his own teinds : that this 1s 
the foundation of the rule of allocating to the miniſter primo loco free 
teinds, or teinds in the poſſeſſion of another than the heritor himſelf; 
for ſince the ſtipend muſt be paid out of the teinds, it is better that 


theſe be allocated, than teinds in the heritor's own hands. If this 


be the foundation of the rule, the conſequence is, that teinds which 
cannot be purchaſed by the heritors, nor conſolidated with the pro- 


perty, ought to be allocated to the miniſter primo loco, to ſave the 


teinds which are conſolidated. 


13th January 1747. 
ELL10Ts contra LITHGOW. 


FVV N. 


TN the ranking of the creditors of Francis Armſtrong, there was pro- 


duced for Fobn Lithgow an infeftment of annualrent over the 


whole eſtate, being the firſt in time. Next in order were other in- 
feftments of annualrent of different dates; ſome over one tenement, 


ſome over another. And theſe annualrent-rights did more than ex- 
hauſt the value of the eſtate. En Cn oh e 


an inhibition executed againſt 


feftments were contracted. And, by the ſcheme of diviſion, the 


debt due to the inhibiter was allocated proportionally upon the ſe- 


veral annualrenters pro rata of the ſums drawn by them out of the 


price of the eſtate, agreeably to the rule eſtabliſned in ſuch caſes. 


But Lithgow, who was preferred upon his catholic infeftment, ob- 
jecting that he ought to bear no burden of the inhibiter's debt, but 


that the ſame ought to be laid wholly upon the laſt infeftment, the 
_ objection was reported to the Lords, and the followi 


; ng is a ſummary 
of the arguments urged by the parties. 5 


Tuilgovo's opponents, whoſe intereſt it was to ſupport the ſcheme 


of diviſion and the eſtabliſhed practice of the Court, founded their 
argument upon the nature of an inhibition, which is a judicial pro- 


hibition diſcharging the debtor © to do any deed, whereby any part 


Hof his lands, £c. may be appriſed, adjudged, or evicted from him, 
in prejudice of the complainer, and diſcharging the whole lieges 
to accept any right from him of his lands, heritages, tc. or to 
take from him any bonds, obligations or contracts, whereby any 


part of the ſame may be appriſed, adjudged, or any ways evicted 


« from 
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« from the debtor.“ This clauſe lays open the effect of an inhibition, 
which is only to let aſide the deeds granted lege probibente, in order 
that the inhibiter may have acceſs to the debtor's land, in the ſame 
manner as if ſuch deeds had never exiſted. It is a prohibition mere- 
ly perſonal againſt the debtor and the lieges, which may exclude, 
but cannot prefer. If an inhibiter has any preference, it muſt be 
upon other execution affecting the land, ſuch as infeftment, or adju- 
dication, upon which he will be ranked in his order. But then as 
the effect of an inhibition is to remove and ſet aſide deeds grant- 
ed contrary to its prohibition, it reduces all ſuch deeds, ſimply and 
abſolutely without reſtriction. If the debtor alienate different par- 
cels of his land to ſeveral parties, or give ſeveral infeftments upon 
the ſame tenement to different creditors, all ſuch deeds are equally 
liable to reduction at the inhibiter's inſtance, the firſt as well as the 
laſt. It is no defence to the firſt creditor or purchaſer, that he got 
right to a ſmall part only of the debtor's eſtate, and left a ſuffi- 
ciency for payment of the inhibiter. The letters expreſsly prohibit 
him to take right to any part of the debtor's eſtate, or to accept any 
bond or contract, whereby any part of it may be adjudged or evict- 
ed. It will not even be a defence againſt this reduction, that the 
debtor is ſtill ſufficient and able to pay the debt. Sir N Craig 
obſerves, that it was ſo determined in a proceſs at the inſtance of the 
Counteſs of Crawfurd againſt the laird of Garthland, for reducing a 
right granted to him by her debtor, whom ſhe had inhibited, 
lib. 1. dieg. 12. 931. Nam licet a debitor erat idoneus facults- 
© tibus et ſolvendo; alienationem tamen in dictum dominum factam, reſcin- 
« dendam cenſuit ſenatus. And in fortification of this point, the 
uniform practice of the Court was appealed to, of reducing, without 
diſtinction, all deeds poſterior to inhibition; in none of which was 
it ever ſuſtained as a defence, that the common debtor, after the 
alienation, had a ſufficient fund e for emen of the inhi- 
biter. 

This point was illuſtrated by comparing the effect of an Mid- 
tion with that of a conſent given by one creditor to another's prefe- 
rence. If two real creditors conſent to a ſubſequent contraction, the 
creditor, to whom the conſent is given, is preferable before both of 
them equally ; and each of them, by virtue of the conſent, muſt 
yield place to him equally. 

The concluſion is, that an inhibiter is ; intitled to RE IR and ſet aſide 
equally every right granted poſterior to his inhibition; and conſe- 
quently to draw a ſhare of the —_— debt from each of them 
pro rata. | 

On the other hand, to tupport the objection made by Lithgow a- 
gainſt the ſcheme, it was urged, 1, That an inhibition is a ground 
of preference upon the land; that the inhibiter is intitled to be pre- 
ferred primo loco, the firſt annualrenter ſecundo loco, and after him the 


others in their eder, which muſt make the loſs to fall upon the laſt 
infeftment. 


In 
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In anſwer to this, it was obſerved as above, That this argument is 
founded upon an obvious miſtake ; becauſe an inhibition gives no real 
preference upon the land, but is merely a perſonal prohibition, for- 
bidding the debtor to alienate in prejudice of the inhibiter, and for- 
bidding the lieges to contract with the debtor. _ 

It was urged, in the ſecond place, for Lithgow, That, by the ſtyle of 
inhibition, the debtor is diſcharged to contract or grant any deed ' 
whereby his land may be adjudged or evicted from him, in preju- 
dice of the complainer; that therefore the complainer can challenge 
the debtor's deeds no further than he ſuſtains prejudice; and he ſu- 
ſtains no prejudice by the firſt deed, if the fund left be ſufficient to 
pay him. | 355 5 | es 

| It was anſwered, That, in the ſtricteſt ſenſe of the word, every 
alienation is prejudicial to the complainer, by leſſening his ſecurity. 
And it is juſtly ſo underſtood in practice; for otherwiſe it would oc- 
caſion endleſs diſputes about the extent and value of what is left, 
whether it be or be not ſufficient to anſwer the inhibiting debt; which 
would render an inhibition a troubleſome and frequently a fruicleſs 
execution. „„ I VVG 
It was urged for Lithgow, in the third place, That the rule con- 

| tended for by his parties would greatly prejudice the ſecurity of the 
records; becauſe no man could ſafely lend the ſmalleſt ſum after in- 
| hibition, though he knew the debtor's eſtate was able to pay both his 
debt and the inhibiter's twenty times over. And it were abſurd to 
ſuppoſe, that a creditor who had taken infeftment upon an eſtate, 
which he ſaw liable to no incumbrance but an inhibition for a (mall 
ſum, and thus had ſecured himſelf by all the forms of law, ſhould be 
hurt by a poſterior deed granted by his debtor. 

It was anſwered, That, attending to the nature of an inhibition 
and its effect, every one muſt ſee it is impoſſible there can be any 
ſecurity to an after contractor, though he obtain infeftment, unleſs 
he take care to ſee the inhibiter paid or ſecured. Suppoſe an inhi- 
bition is uſed againſt a debtor for no more than L. 1000, and his 
eſtate is worth L. 40,000; yet no man can ſafely lend another 
L. 1c0o0 to the debtor upon an infeftment ; for he cannot know but 

another infeftment may be afterward taken of L. 39,000, upon a 
bond granted before the inhibition: And in that caſe the inhibiter 
will evict from the firſt annualrenter the L. 1000, for which he was 
ranked; and this annualrenter can have no recourſe againſt the ſe- 
cond, but muſt loſe his debt. Thus it appears, that no man that 
takes an infeftment for the ſmalleſt ſum, after an inhibition, can be 
certain that the fund he affects may not be the only fund out of which 
the inhibiter can draw his payment; and, conſequently, he is truly 
as guilty of the contempt of the law as any of the poſterior contrac- 
tors. He has taken a ſecurity lege probibente ; and he muſt ſubmit to 
the legal conſequences of that prohibition. He ſees it may ſubject 
bim to have the whole ſecurity evicted from him without remedy ; _ 

and what reaſon has he to complain that he is ſubjected to the inhi- 

z „ HR biter's 
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biter's debt equally with the ocher creditors who have contracted 


under the ſame prohibiiion? Audits a palpable nuicike to lay, that 


a creditor who lends upon an infeftment after inhibition, has ſecu— 
red himſelf by all the foruis of law. For there are many methods 


obvious in law, whereby he could have obtained a ſecurity liable to 


no challenge. As, fire, by advancing a little more money to clear 

the inhibiter ; or by granting his bond, and taking mteftment for ſe- 
curity of the whole ſum, as well due to the inhibiter as advanced by 
himſelf; or by cauſing the debtor to grant infeftment to the inhibi- 
ter, and then he can be in no danger. Or, thirdly, by inhibiting the 
debtor upon his warrandice, which gives him recourle againſt other 


lubjects belonging to the debtor. Or, fourthly, by taking infeftment 


of warrandice againſt the effect of the inhibition. 

It was urged, in the 44% place, That the creditor laſt in order is 
in mala fide to lend his money, or take the real ſecurity, when he 
ſees the lands exhauſted by prior infeftments, and by the inhibition. 


Anſwered, It often happens that the creditor who takes the firſt in- 


feftment is more in mala fide than thole who come after. The com- 


mon caſe is, that a man, after inhibition, contracts perſonal debt, 
perhaps to no great extent : he continues in good credit ; comes to 
be in labouring circumſtances, and can procure no money but upon 
real ſecurity. He borrows a conſiderable ſum, and the creditor ob- 
tains the firſt infeftment ; after which the prior creditors, diffident 


of their ſecurity, obtain heritable bonds of corroboration, and are 
infeft. In the ſpirit of what is pleaded for Lithgow, the lateſt cre- 


ditor who lent his money upon heritable ſecurity, when his debtor 
was in labouring circumſtances, ought, as having the firſt infeftment, 


to bear no ſhare of the burden of the inhibition; but the fame ought 
to be totally laid upon the prior creditors, which is abſurd. 


Found, That the inhibition being prior to, and therefore afſect- 


ing the annualrent- rights, the deficiency ariſin g from the ſhort- 
coming of the fund, does not affect equally, or pro rata, all the 

_ « annualrenters, who ſtand preferred one before the other ; ; but 
* muſt affect the beat preferable.” - 


Through the 3 this decifion, though deviating from the 
nature of an inhibition, the ſame judgment was given in the ranking 


of the creditors of Langton, 8th Jonny 1760. 


No LXXIX. 


rr 3 3 Ny 


| 


COURT OF SESSION. 123 


Ne LXXIX. 23d January 1747. 


Earl of ROSEBERRY and his Creditors contra Ladics MARGARET and 
DuRoTHEA PRIMROSES. 


ANN U AI. NK ENT. 


HE late Earl of Roſeberry having five children, the eldeſt of 
whom, the preſent Earl, being to ſucceed to the entailed eſtate, 
ſettled upon his other children, September 1723, his whole funds real 


and perſonal, the entailed eſtate excepted. Having died within the 


ſixty days, the deed was reckoned unavailable as to the real eſtate; 


and, as to the moveables, two of the children being of full age, made 
a crankictivn with their eldeft brother, the prefent Earl, ſurrender- 
ing to him their intereſt in the ſaid deed for a ſum certain. The 


ſame tranſaction was afterward made with the other two children; 


upon v hich the preſent Earl obtained a confirmation as executor-da- 
tive to his father, and proceeded to intromit. The confirmation is 
dated in the year 1724 ; and, in the 1725, a reduction was brought of 


the tranſaction by the two youngeſt of the children, as to their inte- 
reſt in the moveables; and, upon evidence brought of ſome indirect 


practices by the Earl in bringing about the tranſaction, joined with 


the minority of the purſuers, the tranſaction was ſet aſide as to 


them. This produced a count and reckoning, which ſubfiſted many 
years, betwixt them and their brother the Earl, about his manage- 
ment as executor-dative. All the other points being ſettled, it came 


to be a queſtion, Whether the Earl was liable for intereſt upon the 
aſcertained balance? The Lord Elchies, Ordinary, pronounced the 


following interlocutor : © Finds, That ſuch ſums as did bear annual- 


rents to the late Earl of Roſeberry, and have been uplifted by the 


_* pretent Earl, ought, in the accounting betwixt the parties, to con- 
© tinue to bear annualrent; and, in like manner, that the profits of 


equivalent debentures, or other public funds, diſpoſed of, or intro- 


„ mitted with by the preſent Earl, ought (as well as theſe funds 


* themielves) to continue to be charged againſt him, unleſs it appear 


that there was a neceſſity to uplift and apply ſuch ſums bearing an- 


„ nualrent, or funds, for payment of preſſing debts of the late Earl, 
* and when he had no other ſums of the executry in his hand. But 


finds that he is not chargeable with annualrent for what part of the 


* £xccutry did not bear annualrent or profit to the late Earl.“ But 


afterward, having taken the caſe to report, the reaſoning that deter- 
mined the Court was to the following purpoſe. 


As there is no proper ſucceſſion of moveables like what there is 


in heritage, a truſtee or adminiſtrator is appointed, to ingather the 
moveable effects of the deceaſed, to turn all into money, and to 


make diftribution among the parties concerned, This management 
is 
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is implied in the very nature of the office, and is expreſſed in the 
commiſſion granted by the Commiſſaries: With full power to the 
« {aid executor to intromit with the goods, gear, debts and ſums of 
3 money contained in the above inventory, uplift, receive, and diſ- 

poſe upon the ſame, grant diſcharges thereof, and, if need be, to 
e purſue therefor, Cc. provided always that he render juſt count and 
e reckoning of his intromiſſions, where and when the ſame ſhall be 
legally required.” This commiſſion binds the executor to exe- 
cute the teſtament, by taking decrees againſt the debtors, and by 


proceeding to execution in order to force payment. Hence it 1s, 
that, if an executor die before the money be levied, the teſtament & 


reckoned ſo far not executed, and there is place for a new executor 
ad non executa. Upon the ſame plan of adminiſtration it is tit iſimi 
Juris, that an executor is not intitled by his commiſſion to lend out 
the executry-funds upon intereſt : if he does, it is at his own peril 

for his duty is not to lend out but to gather in, in order to make a 
diſtribution : he ought to have the money in his hand, ready at the 
call of the perſons intereſted. And thus it was found July 1730, 


Creditors of Thom/on contra Monro, that an executor-creditor, having 
| lent out money upon intereſt, was liable to account to the other cre- 
ditors for the neat balance only, not for the profits; becauſe an exe- 


cutor is not bound, like a tutor, to lay out upon intereſt che ſums he 
uplifts; and, if he does, the riſk is his own. 


From theſe premiſes it follows neceſſarily, that an executor is not 


liable for intereſt. If, on the one hand, he is bound to uplift, and, 


on the other, cannot lend out, there can be no place for this de- 
mand; nor can there be any difference betwixt ſums bearing intereſt 


and not bearing intereſt as to this particular. Executors have of- 


tener than once been found liable for allowing the funds to lie out 
upon intereſt ; a decree is not reckoned ſufficient execution; and con- 
ſequently, if the debtor e inſolvent, the executor muſt make good 


the debt. 
Inſpecting the records of the Commiſſary. court, and the Aer 


of exoneration there found without number, in no caſe was intereſt 


ever decerned or ſo much as demanded. This ſhews the univerſal 
ſenſe of the nation as to this point. 


Found the Earl of Roſeberry the executor, not r liable for the inte- 
* reſt of the ſums uplifted by ham.” - 


N. B. The purſuers reclaimed, giving up in a good meaſure the ge- 


neral point ; but inſiſting upon ſeveral articles of malverſation com- 
mitted by the Earl in the execution of his office ; upon which ground 


they ſaid, intereſt ought to be due nomine damni. Anſwers having 


been given 1n, intereſt was found due from a certain period retro. 
This judgment was founded upon the ſpecial circumſtances of the 


caſe, without intention to alter the foregoing interlocutor pronoun 


ced upon the abſtract * 
Inſpecting 


rr re 
* * 
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Inſpecting the law of England, I obſerve it to be a rule there as with 
vs, that an executor is not liable for intereſt, But of late years the 
Court of Chancery has begun to find intereſt due. The reaſon given 
is, that the objection of the executor's running the riſk of the money 
he lends out, vaniſhes where a man may inſure his money for one per 
cent. See General abridgement of caſes in equity, p. 238. Y 23. 

This argument was not moved for the purſuers ; and it 1s uncer- 
tain what influence it might have had. As the intercourſe betwixt 
the two parts of the united kingdom is daily opening more and more, 
it is probable that we will follow the judgments of the Court of 
Chancery in this particular; for which there are two reaſons, 1mo, 
The opportunity of inſuring in Scotland as well as in England. 240; 


Our reſpect to the judgments of the Houle of Lords; which, in an 


appeal, would probably be directed by the practice of the Court of 


Chancery. 


Ne LXXX. „ 5 24th February 1747. 


FinLAYS contra Executors of AGNES CALDER. 


HUS B A N D and W I . 


-” Marriage being diſſolved by the predeceaſe of the wife, 


which intitled her executors to a third of the goods in com- 


munion, and the huſband having died ſoon after, a queſtion occur- 
red between the huſband's children of a former marriage and the 


executors of the wife, Whether her funcral expences muſt come off 
the whole head of the moveables in communion, or only off her own 
legal third? The deciſions of the Court differing about this point, 
there was a neceſſity to recur to principles. The executors of the 
huſband yielded, that, in the caſe of inſolvency, humanity obliges 
a huſband to bury his wife, and a wife to bury her huſband. But 


the wife had here a fund of her own, viz. her legal third, ſufficicnt 


to anſwer the expence of her funerals; and whether this fund ought 
to be ſo applied muſt depend on the following point, Whether the 


 tociety betwixt huſband and wife be diſſolved by death, or whether 


it ſubſiſts till the interment of the perſon who dies firſt? Suppoſing 


the latter, the funeral expences of the predeceafing huſband or wife 
muſt come off the whole head. But there does not appear from the 
nature of that ſocicty, nor from utility, any reaſon for prolonging 


this ſociety beyond the time of other ſocieties, which finiſh by death, 


_ unleſs the contrary be provided. Nor doth the law of Scotland pro- 


long this lociety beyond life; for debts contracted by the huſband 
between his wife's death and her funeral, do not affect the goods in 
communion, not even debts contracted for houſe-keeping. This rea- 


ſoning is ſupported by the authority of the Roman law, I. 16. de Relig. 


C6 ; © . o . . * 
Aquiſſimum enim viſum eſt vercribus, mulieres, quaſi de patrimo- 
SS 3 * Ni1S 
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< niis ſuis, ita de dotibus, funerari.” And J. 13. Cod. de Negot. geſſ. 
« Quod in uxorem tuam ægram erogaſti, non a ſocero repetere, ſed 
« affectioni tuæ debes expendere. In funus ſane ejus, fi quod eo no- 
mine quaſi recepturus erogaſti, patrem, ad quem dos rediit, jure 
convenis.” It was obſerved, That all nations, France, Holland, 
Germany, &c. where the cemmunion of goods takes place, follow the 
{ame rule without one diſſonant voice; fo that we ſhall be ſingular if 
the practice be eſtabliſhed among us of making the funeral expences 
a burden upon the whole head. And, to conclude with a very con- 
ſiderable authority at home, Dirleton is of the ſame opinion, voce Fu- 
neral Charges. © If the funeral charges for burying the huſband 


«6 


„ ſhould affect the whole moveable eſtate, or the dead's part? An- 


„ {wer, It ſhould affect the dead's part, ſeeing it is not a debt con. 
* tracted during the communion.” 


Found, That the wife's funeral expences muſt be 00 out 
of her own fund.“ 


NS LXXXI. SZth a 1747. 
BuRGEssEs of Rutherglen contra The MAGISTRATES. 
EXECUTION. 


Complaint againſt the magiſtrates of Rutherglen for an undue 
election being appointed to be ſerved againſt them, the com- 


plainers, inſtead of extracting the complaint and the interlocutor, 


and delivering the extracts to a meſſenger to be executed againſt the 
magiſtrates, took the ſhort-hand way of delivering to the meſſenger 


the principal complaint itſelf with the interlocutor ſubjoined. It 
was objected, That this form was irregular ; becauſe the records of 


Court ought never to be carried out of Court, and the only proper 


warrant for executing is an extract under the hand of the clerk of 


Court. 
Elchies obſerved, that commonly the King” 8 authority 18 interpoſed 


by letters under his ſigner, for citing perſons to appear before the 
Court of Seſſion, but that, in matters which require diſpatch, it is 


cuſtomary for the Court to cite by their own authority, as in ſum- 
mar complaints, which are conſtantly ſerved by authority of the 


Court, without the intervention of the King's authority; the ex- 
tracted complaint and warrant for citing being delivered to the meſ- 


ſenger, without paſſing the ſignet. 
As to the objection of delivering the record itſelf to the meſſen- 


ger as his warrant, he obſerved, that it was the cuſtom of old for 


macers to cite all parties ER ES two miles of Edinburgh, carrying 
with them the record itſelf as their warrant ; and that he has ſeen 


in the journals of this Court an inſtance of an order directed againſt 


8 —— B dariad 
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a ſecretary of ſtate, to enter his perſon in ward, within three hours, 
which muſt have been ſerved upon the ſecretary by the authority of 
the interlocutor itſelf, as there was no time for extracting. 

« The Lords accordingly repelled the objection.” 


N® LXXNIE EW, roth Fuly 1745. 
Sir ALEXANDER COCKBURN contra CREDITORS of Langtoun. 
PERSONAL and TRANSMISSIBLE. 
a HE office of principal Uſher to the King was granted heritably 
| to the predeceſſor of Sir Alexander Cockburn of Langtoun. What 


was the preciſe date of the original grant, does not with certainty 
appear ; but there is in the records a grant by King Robert 11. ratifi- 


cd in parliament, to Alexander de Cockburn, therein deſigned, © dilecto 


« noftro armigero.” This grant diſpones to him the three baronies 
of Bolton, Caridden, and Langtoun, in free foreſtry and warren, with 
the burgh of barony ; and then adds, © Itaque quod diftus Alexander, 
« heredes vel aſſignati ſui interſit vel interſint tres ſectas capitales, viz, 
 Sectam itineris juſticiarii tent. inter vicecomtatum de Berwick ſuper 
| Tucdam, /eftam itineris Juſticiarii tent. apud Edinburgh, et parlia- 
mentum noſtrum tent. apud Sconam : et quod dictus Alexander vel bæ- 
redes ſiut principales oftiarii noſtri ad naſtra parliamenta, generalia con- 
cilia, et fefta, capiendo de nobis et ſucceſſoribus noftris per dictum tempus, 
liberationem pro duobus armigeris, duobus arcutenentibus, cum gladiferis 
« et equis pertinentibus eiſdem.“ And the charter contains a Reddendo of 
a pair of gilded ſpurs of blanch farm, pro omni alio onere. From the 
1647, downward, there is a connected progreſs of grants from the 
crown, of the ſaid office, to Sir Alexander's predeceſſors, and their 
| heirs-male; with this variation, by charter under the great ſeal in 
the 1674, that there is a fee, or yearly penſion, of L. 250 Sterling, 
_ annexed to the office, in place of the livery, or maintenance former- 
ly given to principal Uſher's attendants, to his Eſquires, Archers, 
Sword-Bearers, and his, and their horſes and their grooms. _ 
The creditors of Langtoun, who had adjudged the office, as well as 
the land- eſtate, having brought a ranking and ſale of the eſtate, com- 
prehending the ſaid heritable office, and the fees thereof, Sir Alex- 
ander, apparent heir-male of the family, being adviſed that this of. 
ice was a right annexed to the perſon, and not to the eſtate, and con- 
Tequemly not tranſmiſſible by voluntary conveyance, nor by legal 
diligence, brought a declarator to have it found and declared, 
+ that this office is not a patrimonial eſtate, capable to be aliened 
from the family, or to be affected by creditors ; but that it muſt 
* deſcend to the heirs of the family in their right of blood, and that 


* the purſuer's taking and holding this office cannot ſubject him to 
© the debts of his predeceſſors.” 


In 
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In ſupport of thelſe concluſions, the arguments urged tor the PUT 
ſuer were what follow. Property, no doubt, implies a power of dit 
poſal, whether the ſubject of the property be land, moveablcs, or an 
office. But, by the eſtabliſhment of the teudal aw, which compre— 
hended offices as well as lands, the ſuperior was underſtood propric— 
tor, and the vaflal had nothing but the uſusfructus, or the uſe of the 
ſubject. The grant made to the vatal of the land was not under- 
ſtood an alienation of the property, but only a right to enjoy the fruits 
inſtead of wages, to enable him to perform the ſervices contained in 
the grant. At tirſt theſe grants were during pleaſure ; they were at- 
twrward continued for life; and at laſt extended to the grantee's 


male deſcendents. Accordingly, when a vaſlal died, his right of 


uſufruct died with him; and his ton had no other right to the land, 
but what depended upon the ſuperior's obligation contained in the 


original feudal right to renew the grant in favour of the grantce's 


male deſcendents. This claim was competent to the heir, not as de- 


riving any right from his anceſtor, but as creditor to the ſuperior. 
See 2d of Statutes, Reb. I. * 6. which directs the manner of lay- 
ing this claim. 


Among the Romans, where lands were allodial, an heir claimed the 


land in right of his anceſtor; and there Was neceſſarily an aditio here- 
ditatis to be a legal and public teſtimony of the heir's will to ſub- 


ject himſelf to all the anceſtor's debts and engagements, which was 


a necefjary conſequence among them of an heir's taking up an an- 


ceſtor's eſtate. An adutio hereditalis was not neceſſary among us, nor 
is ſuch a form known in our old law. With regard to moveables, if 
they were not conveyed by teſtament, the church had the management 


and diſtribution. And as to land, the heir might ſafely demand a 
renovation of the feu from the ſuperior, without any form of aditio; 


becaulc an heir, by this new. grant, became only ſubjected to perform 


the teudal ſervices to the ſuperior, without being liable for any of his 


anccttor's debts. As he took nothing in the right of his anceſtor, 


there was no foundation in law nor equity, to burden him with his 


anceſtor's debts. After the Roman law was introduced into Scotland, 
the great regard paid to that la among the modern nations in Eu- 


rope led us by degrees to vary the principles of our old law, ſo as 
to accommodate them, as much as poſlible, to this new adopted law, 


Thus a ſpecial ſervice is commonly held to be the form of aditis in 
land-cftates. Bur when we conſider the thing atientively, we will 


find, that a ſpecial ſervice is not at all of the nature of an aditis be- 


reditatis, to tranſmit the defunct's right into the perton of his heir: 
the whole procedure of it ſhows, that it is intended for no other pur- 


| poſe, but to obtain a renewal of the icu from the ſuperior, and to de- 


rive a right from him, not at all from the defunct. 
By the feudal law, and by the practice of this country, an heir 
of ward-land is not intitled to demand a renovation of the feu from 


the ſuperior, till he be of full age for performing the ſcrvices for 


which 
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which the land was granted to his family, By the common prin- 
ciples of law, a minor is intitled to take up his father's right, as 
well as a major is. -Here a minor has no. claim to the land, which 
proves that he derives no right from the predeceſſor. His claim lies 
againſt the ſuperior, who, in the original covenant, gave the land to 
the vaſſal and his male deſcendants, upon condition of military ſer- 


vice, and for maintaining them during their ſervice. But it is im- 


plied in ſuch a grant, that the ſuperior is not bound to give his land 


to an heir who is not capable to bear arms; and therefore he is not 
bound to give the heir poſſeſſion 'till he be of full age, when he is 


underſtood fit for war. 
Thus a vaſſal, by the feudal law, i is in reality but a liferenter or 


uſufructuarius, as much after heirs were introduced into feus as be- 


fore. The heir is called to be ſervant to the ſuperior, and he gets 
his wages or fee from the ſuperior, who aſſigns him the ſame por- 


tion of land that his father formerly had, for the ſame ſervice. 


But, in this matter, he is to be conſidered as heir de/ignative only. 
He derives no right from his father, if it be not birth and blood. 
After the father's death the land returns to the luperior, who beſtows 
it of new upon the ſon, according to bis promiſe in the original 
rant. 
: To come cloſe to the preſent point, when the feudal law came to 
be in vigour, grants of all kinds were formed upon the plan of it, 
not excepting grants of honour and of offices. The office-bearer 
was the vaſſal, and he held his office of the granter his ſuperior, 


under the condition of performing the duties of his office, of what- 
ever nature theſe were. Dignities originally were always granted 
along with land, or with juriſdiction; and even at preſent, where 


they are granted without relation to either, they imply a reddendo 
of being the King's counſellors, and of attending him i in i 


ment. 


It is no vonder then, that by the original 1 ps feudal 5 


| holdings, the ſubjects or privileges thereby held, were put altoge- 


ther extra commercium. Many things concurred : there was a delectus 


perſonarum; there was a ſtanding contract betwixt the ſuperior and 
his vaſſal; a ſubject granted for ſervices to be performed by that 


very vaſſal, which ſubject could not be taken from the vaſſal with- 
out the ſuperior s conſent, as being deſtined for a certain purpoſe ; 
and laſtly, there was properly no ſubject ; in the vaſſal which could 


be alienated, every vaſſal being properly a »/ufrudtuarivs, and the 


heir deriving right not from his predeceſſor, but from the mow 


kior. 


But in progref; of t time, when nations were civilized, and the arts 
of peace cultivated, military proweſs was of leſs importance. Peace 


produced induſtry, and induſtry produced commerce : money came 


to be of general uſe, and, by the increaſe of money, land acquired 
a value Which! it had not originally. Vaſſals were willing to alien 
their land for money, and ſuperiors were caſily brought to conſeut 
Pon getting u part of the price. Thus the commerce of land crept 

7 in 
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in by degrees: and when a man purchaſed land for a full price, it 
was a natural conſequence that he ſhould have more power over it 
than if he had got it as a gratuity for military ſervice. In proceſs 
of time feus came to be conſidered as patrimontal, which originally 
were beneficiary only: they came to be granted without limitation, to 


the purchaſer, and to his heirs whatever. In a word, they are now 


in England in every ſhape allodial; and equally ſo in this country, 


except as to the form of tranſmiſſion. 


To this day, traces of our old law ſo far remain, that land cannot 
be directly alienated without the ſuperior's conſent. But then there 


is a remedy provided againſt this reſtraint, by an adjudication. So 
| ſoon as land came to be patrimonial, it was a natural conſequence that 


it ſhould be attachable for payment of the vaſſal's debt. This gave 
riſe to appriſings and adjudications, which the ſuperior is bound to 


complete, by granting a charter to the creditor. And, under the 


notion of debt, every ſort of Conveyance my be thus made effec- 


tual. 


Land is the moſt aber ſubject of commerce ; and a deſirable 
purchaſe, as being the moſt permanent commodity of any that is 


deſigned for the uſe of man: and this natural aptitude for com- 


merce, could not fail in time to get the better of the feudal law. 


But offices and dignities are of a quite contrary nature. It is in a 


great meaſure inconſiſtent with the policy of a well- governed coun- 
try, that theſe ſhould be in commercio. It is even a ſtretch to make 
them hereditary ; of which our legiſlature was extremely ſenfible in 
the reign of James II. when the evil was in part remedied by for- 
bidding heritable offices to be granted in time coming. It would 


be ſtill a wider ftretch, to make ſuch rights ſaleable, and adjudgeable 
by creditors, which might well deſerve to be repreſſed by law, had 


it ever crept into uſe. But whatever faint attempts have been made, 
every good man muſt be pleaſed to find that ſuch a groſs corruption 
has never gained an eſtabliſhment among us; and every ow” man 


muſt heartily wiſh that it never may. 


Thus the ftric rules of the feudal law continue among us in their 


original force, ſo far as they concern offices and dignities. Theſe 


cannot be alienated without conſent of the ſuperior. And though 


by ſtatute the ſuperior is bound to accept a creditor for his vaſſal, 


who adjudges land for payment of debt; yet adjudgers of offices 
and dignities have no ſuch privilege. The ſtatute takes place only 
in lands and other patrimonial ſubjects; and neither the ſpirit nor 


letter of the law can be ſtretched to comprehend offices and dignities, 
which are ſtrictly beneficiary, not at all patrimonial. 


It is very true that the office of heritable uſher is not of the firſt 


magnitude: perhaps it does not require any particular ſkill or acti- 


vity to perform the duty of the office. But then it is a grant from 
the Crown to a certain family, ſelected to ſerve as uſher ; and the 


King cannot have other uſhers impoſed upon him, but whom he 
has choſen, Every heir 1s intitled to the office as called to it per- 
ſonally 
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ionally by the grant, and not as deriving any right from his pre- 


deceſſor. At the ſame time, it cannot paſs obſervation, that the de- 


fenders ſeem to give little attention to conſequences, when they 
urge the meanneſs of the office as an argument in their favour. 


Were the judgment in this caſe to affect the purſuer only, it would 


not deſerve any regard further than ſo far as juſtice is concerned. 
But it makes the preſent queſtion of the utmoſt importance, that it 
is a leading caſe ; for whatever judgment is here given, mutt be ap- 
plicable to offices of the higheſt truſt and importance as well as the 


loweſt. It the office of uſher be found adjudgeable, the Court cannot 


ſtop ſhort, but muſt find the ſame as to all the hereditary: offices in 

the kingdom, the greateſt in power and dignity not excepted. 
This train of reaſoning may be reduced into a narrow compaſs. 

The nature of theſe offices preſerve them from being in commercio 


and, when we conſider the manner of their eſtabliſhment by feudal 


holding, it muſt be yielded there was a time when they were extra 


conimercium as much as land was. Land is now in commercio, and it is 
good policy it ſhould be ſo. The direct contrary obtains in digni- 
dies and offices; it would be a groſs abuſe to bring them into com- 


merce. Theſe things being yielded, and there is no diſputing any 


of them, it remains upon the defenders to make out that this abuſe, 
however groſs, is ſanctified by practice and cuſtom. If they can 
bring full evidence of this, there is no help for it, they muſt gain 
their cauſe. But if they can only give a few inſtances where heri- 


table ſheriffſhips have been adjudged, and at beſt acquieſced in with- 


out challenge; not one ſingle inftance where the ſame upon chal- 
lenge has got the countenance aud authority of a court of law, 
uch inſtances can only ſhew that the abuſe is creeping in; which, 
inſtead of being a favourable circumſtance for the defenders, ought 


4 


to rouſe the attention of the Public, and engage the Court of Sel. 


ſion, by a judgment upon the point of right, to put an end at once 


to this encroachment upon law and good policy. What an appear- 
ance mult it have to ſee the two-fold power of a magiſtrate and of a 
judge, put to ſale in a market, under the title of a Sheriffſhip? A 
thing that would be remarked as uncouth even in the hiſtory of ſa- 


vages. And yet the conſequence is evident; for if a ſheriffſhip be 
found adjudgeable for debt, ſuch a judgment muſt pave the way to 
bring it abſolutely into commerce. In a country where offices are 
venal, it is no wonder that every thing elſe ſhould be bought and 


told. But the purſuer reſts in the humble aſſurance, that the 


Court of Seſſion will never give countenance to ſuch a groſs cor- 


ruption. 


As the defcnders laid great weight upon the many inſtances pro- 
duced by them of heritable offices paſſing by retours; concluding 
from thence that heritable offices are conſidered in our practice to 
be patrimonial, and conſequently attachable for payment of debt, the 


purſuer endeavoured to remove the weight of theſe inſtances by ob- 


!erying, that there is no inſtance of a ſervice where nothing was 


intended 
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intended to be taken up but an office or a dignity. The inſtance 
of Charles the 1I.'s ſerving heir to the Duke of Lenox in order to car- 
ry the heritable offices of High Admiral, and High Chamberlain, 
does not hold true in fact: the brieve was taken out to ſerve the 
King heir in the earldom of Lenox, and theſe offices went into the 
retour, as being annexed to the earidom and contained in the char- 
ter from whence a deſcription of the lands was taken. And it muſt 
be obvious, that inſtances of retours of lands where offices and dig- 
nities are alſo engroſſed, can be of no weight to prove that in our 
practice retours are neceſſary to connect the heir's title to an office 
er dignity, ſince the retour at any rate is neceſſary for the land. 
But, as this matter is of importance, the purſuer will conſider it a 
little more at large. 
There can be little doubt, that the renovation of the feu in the 
perſon of every heir, was requiſite in dignities and offices as well as 
in land. What was the preciſe form of the renovation in theſe 


caſes, is a little dark. Our lawyers are ſilent upon this head; 
probably becauſe the thing has not often occurred: for originally 

offices and dignities were always annexed to land, and the renova- 
tion of the feu by infeftment upon a retour, carried along the 
whole connected rights. In England, at this very day, we find tra- 


ces of the renovation of the feu in dignities: the heir of a peer can- 


not take his ſeat in parliament at ſhort hand, but muſt be intro- 
duced by two other peers in a form preſcribed by cuſtom; and 
probably there has been ſome ſuch thing in Scotland. But however 


this be, one thing is extremely plain, that a ſervice and retour can 


never be requiſite for making up the heir's title in a dignity or of- 
fice, unleſs where annexed to land. It is obvious that a ſervice 

and retour is Calculated for land only. The queſtions which are 

put to the inqueſt do all of them regard the land in which the prede- 


_ cefſor died infeft; and the verdict or anſwers made by the jury are 


adapred to the queſtions. At the ſame time, in giving the heir poſ- 


ſeſſion of his father's dignity or office, there was no neceſſity of an 
inquitition as in the cafe of land. The King, though he is not ſup- 
poſed to know the condition and circumſtances of every one of his 
vallals, can ſcarce fail to be perſonally acquainted with every one 
of his nobles, and with every one of his office-bearers ; and there- 
fore, for ought appears, the heir was admitted in theſe cafes, what- 
ever was the form of the admiſſion, without any preceding inquiſi- 
tion. 

And this is the true reaſon and foundation of the rule, that ſer- 
vice is not neceſſary in dignities and in offices. An heir-apparent 


of a peer may, without any ſolemnity, aſſume his predeceſſor's title, 


which of courſe gives him all the privileges belonging to it. The 
caſe is the ſame with regard to an office. And it w rould appear, 


that, if there has been any particular form in theſe caſes of renew 


ing the feu in the perſon of the heir, the ſame has wore out of 
practice, as the ſtrict forms of the feudal law are univerſally wear- 
ing 
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ing out. And ſo with regard to dignities and offices, the caſe among 
us at preſent comes to be much upon the ſame footing with what has 
always been the law of France, lands not excepted, that mortuus ſaſit 
vivum; which in plain Engliſh is, that the heir is mtitled to take up 
his predeceſſor's right at ſhort-band, without needing a renovation 
of the feu from the ſuperior. | | | 1 

The purſuer thought it neceſſary to explain this matter at large, 


both as tend ing to ſupport one branch of his libel, viz. that he is in- 


titled to take up the office of uſher without a ſervice, and conſequent- 
ly without being ſubjected to the debts of his predeceſſor; and alſo, 
as furniſhing, in his apprehenſion, a ſtrong additional argument in 


| ſupport of the firſt branch of his libel, viz. that the ſubject is not ad- 
| Judgeable. For to ſay a ſubje may be taken up by an heir without 


incurring a paſſive title, and to ſay that a ſubject is not adjudgeable, 


are propoſitions intimately connected; the one muſt be a conſe- 
quence of the other: the reaſon is, that a man can withhold from 


his creditors no ſubje& which he can turn into money for their pay- 


ment: every ſuch ſubject may be attached by legal execution; and 
the heir, who takes up ſuch a ſubject, muſt be liable in a paſſive 


title, as intromitting with a fund which ought to go to creditors for 
their payment. If, therefore, there be a ſubject which is not at- 
tachable by creditors, we may ſafely conclude that the heir may 
take up the ſame without incurring a paſſive title: as e converſo, if 


there be a ſubject which the heir may take up without incurring a 


paſlive title, we may as ſafely conclude that the ſame 1s not attach- 
able by creditors. This ſeems to be reſting upon a ſecure foundation; 
let us apply. It is tritiſimi juris, that an heir may take up his pre- 
deceſſor's peerage, without danger of incurring any paſſive title; 


er go, a peerage is not ad judgeable. It was never dreamed that the 


taking up an hereditary office makes the heir liable to his predeceſ- 
ilor's debts; ergo, an heritable office 1s not adjudgeable. It is ſaid 
that the Earl of Moray purchaſed the ſheriffſhip of Moray from Dun- 


| bar of W:/tfield. Let us ſuppoſe the family-eſtate to be quite gone, 


and the heir of the family of Moray reduced to his peerage and ſhe- 


riffſhip; Will it be faid that he cannot take up the ſheriffſhip without 


incurring a paſſive title? Such doctrine is not to be met with in our 


| law-books ; and the purſuer will take the contrary for granted till 


the propoſition be proved from principles, or from authority. But 


he has no occaſion to reſt upon the negative propoſition. He has 
the expreſs authority of the Court of Seſſion for him. A proceſs 
upon the paſſive titles was brought againſt the Earl Mariſball; and 


the paſlive titles condeſcended on were, his uſing the title, and ex- 
erciling the office. The Lords found peerages and offices not to be 
in commercio; and therefore that the defender's uſing the title of 


Earl, and exerciſing the office of Mariſhall, infer no paſſive title. 


* Harcus (Heirs) 2d February 1682, Bowar of Kilmidrum contra Earl 
Mariſball.“ Here is a judgment in point, that an heir's taking 


up and exerciſing a hereditary office, makes not a paſſiye title. The 


LI reaſon 
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reaſon given in the deciſion is, that offices and dignities are not in 
commercio, cannot be bought and fold. And it is a neceſlary inference, 
that they are not adjudgeable for payment of debt. This direct au- 
thority of the Court of Seſſion in the purſuer's favour, is worth a 
hundred inſtances, if ſo many could be brought, of heritable offices 
being ſold privately, and connived at without challenge. 
It has been urged by the defenders, © That the juriſdiction of 
« a Baron, or of a Lord of regality, are merely territorial, are inhe- 
rent qualities, or privileges belonging to the land, and go along 
« with.the land to every purchaſer. The nature of an office which 


has no relation to land, is very different. It may occaſionally be 
annexed or united to land, as any two things may be united by a 


charter, however incapable of natural union. But ſuch an union is 


as eaſily diſſolved as it is eſtabliſhed. Alienation of the land, by the 


vaſſal, diſſolves the union; and therefore an adjudication of the land 
will not carry along with it the office: on the contrary, the adjudg- 
ing the land is one of the ways by which the union is diſſolved. 
The caſe being reported by Lord Arniſton, the Lords found the 
office in queſtion adjudgeable. '? The purſuer reclaimed, and with 
the anſwers was given in a large excerpt from the records, tending 
to ſhow that offices had deviated from their original nature, as well 
as land, to become patrimonial in place of being beneficiary; and there- 
fore, that by practice offices were become the ſubject of commerce as 


well as land, though the former was not ſo thoroughly eſtabliſhed as 


the latter. When this cauſe came to be conſidered upon the petition 
and anſwers, with the ſaid excerpts, the Judges were all of opinion, 
that it was an irrational practice to ſubject offices, like this in que- 


ſion, to be diſtrained for payment of debt. But then it was thought 


that the practice had gone too far to be altered; and that it might 
be of dangerous conſequence to many who poſſeſs ſuch offices by le- 
gal or voluntary conveyance, to find this office not adjudgeable. 


And for that reaſon they adhered to their former interlocutor, the 
Preſident alone diſſenting. But they ſtopt there, and refuſed to find 
that the office muſt be carried by a ſervice, ſo as to ſubject the heir 


do all the debts of his anceſtor. 


This judgment was affirmed upon an appeal to the Houſe af Lords. 75 
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No LXXXIII. 25th November 1747. 
ELIAS CATHCART contra n ane 
SERVICE and CONFIRMATION. 

Factor appointed by the Court of Seſſion for the infant child- 


ren of Quintin Dick, to manage the funds which belonged to 
him, was convened in a proceſs by one of Quintin's creditors to 


pay a debt due by Quintin contained in a bill. The defence was, 


that there was no paſſive title upon which he could be made liable; 
that the creditor had no other method but to take a decree of con- 


ſtitution againſt the infant children; and thereupon apply to the 
Court for a warrant againſt their factor. The Lord Ordinary hav- 
ing aſſoilzied the factor, the matter came before the Court upon a 


petition and anſwers. The Judges were all clear, that there could 


be no neceſſity of taking a decree upon the paſſive titles in this caſe; 
and that ſuch a decree could not paſs, becauſe no paſlive title could 


be ſpecified againſt the children, who were not the intromitters. 


Elebies was clear, that the action was competent againſt the factor, 
as intromitter with the defunct's effects. See Dif. vol. ii. p. 369. 
Arniſton thought it hard to give a creditor thus an opportunity of a 


ſtart in diligence, where there can be no pari paſſu preference; and 
therefore he declared his opinion, that the purſuer ought to obtain 


himſelf decerned executor-creditor to his defunct debtor, and to 


confirm the moveable effects in the factor's hands, as ſtill in heredi- 
tate jacente of the debtor; to which opinion the plurality agreed. 
And ſo it was found, chat the creditor muſt confirm. 


No LXXXIV. 1 4th Decenber 1747: 


WiLLIAM ELLIOT contra Duke of Buccreven. 
PERSONAL "26d TRANSMISSIBLE. 


HE Duke of Buccleugh, in | the year 17 39, ſet a tack of the land 
and mill therein mentioned, to William Scot and his heirs, and 


( ſuch his aſſignees as the ſaid Duke ſhall approve of, excluding all 


« others his aſſignees, for the ſpace of nineteen years, and for a 


rent of L. 101, 5 ſhillings Sterling. William Scot becoming bankrupt, 


his creditor William Elliot, writer in Edinburgh, brought a proceſs of 
adjudication, comprehending the ſaid tack among other heritable 


ſubjects. Compearance was made for the Duke, for whom it was 


objected, that the tack could not be adjudged, in reſpect it was grant- 


ed to Scot and his heirs. n. that it was not tranſmiſſible to 


his 
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his aſſignees without the Duke's conſent, and that he did not conſent 


that the tack ſhould be conveyed to Mr Elliot. 

In anſwer to this objection, the following arguments were urged 
in behalf of the purſuer. A tack is a mutual contract, implying in 
its nature the choice of a perſon ; and for that reaſon the tackſman 
can no more ſubſtitute another to labour the ground for him, than 
an undertaker can ſubſtitute another to build a houſe which he him- 
ſelf undertakes to build. And though tacks are made real by ſtatute, 
and good againſt purchaſers, yet ſtill it continues law, that a tack 
granted to a man perſonally for a limited time, is not aſſignable by 
him; for it would be rendering the landlord's choice ineffectual, if 
he could put another in his place. But as to tacks of long endur- 
| ance, to a man and his heirs, where there can be no delectus perſona- 


rum, ſuch tacks were found early aſſignable. And no wonder; for 


ſuch a tack, being conſidered as an eſtate in the tackſman's family, 
of which they cannot be diſappointed, even by a purchaſer of the 
land, it was natural to apply the common rules of law to this caſe, 
as well as to property, by admitting voluntary conveyances. 


This introduced a diſtinction among tacks, as aſſignable or not aſ- 
ſignable: and the queſtion was, What tacks were of the one ſpecies, 


and what of the other? The following rule came to be eſtabliſhed, 


arbitrary no doubt in its nature, but now fixed in practice, That 


liferent-tacks, and tacks for nineteen years, may be aſſigned, unleſs 
the contrary be ſpecified in the tack. And the foundation of this 


rule will be diſcovered upon comparing two paſſages of Craig; talk- 
ing of thoſe who have power to grant tacks, he has the following 
paſſage. Lib. 2. dieg. Io. $5. © Aﬀedatio pro novemdec im annis, ut 


et aſſedatio ad vitam, ſpecies eſt etiam alienationis, adeo ut qui 


| « alienare in jure prohibentur, neque ad novemdecim annos, neque 


pro vita aſſedare queant.” This rule naturally produced the 
other, That ſuppoſing no prohibition to alien, a liferent-tack, and a 
tack for nineteen years, may be aliened or aſſigned by the tackſman. 
And accordingly Craig, lib. 2. dieg. 9. & 23. declares this to be an 
eſtabliſhed rule, Et in his aſſedationibus obſervandum, quod eas 


5 transferre in alios, i. e. aſſignatos facere, non poſſunt aſſedatarii, 


„ niſi aut vitalis fit aſſedatio, aut id ſpecialiter ſit permiſſum in ſua 


e aſſedatione. Here indeed mention is only made of liferent-tacks, _ 
but certainly without any view to exclude the other kind; ſince both 1 


are put upon the {ame footing in every other part of his beak... 

With regard to legal aſſignees the rule is ſtill more general, That 
tacks of whatever nature are carried by eſcheat, adjudication, tc. 
And this rule is probably as old as the ſtatute, which converted 
tacks into real rights, For as, by that ſtatute, a tack in the perſon 


of the tackſman became a real right, and an eſtate in him, it could 


not fail to be carried to ſingular ſucceſſors by every kind of legal or 
judicial tranſmiſſion which carry other ſubjects ; eſpecially in a nine- 
teen years tack, and in a tack for life. 
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The only difficulty i in this caſe is, that aſſigne >es are excluded by 

in expre! . clauſe! in the tack. But it is ane ed, that a prohibitive 
clauſt can have no ſtronger effect here than in 1 ſettlement of a 
land-eſtate by a deed of entail. If a man be poſſeſſed of property, 
his creditors mult have acceſs to affect the ſame for payment of 
their debts; and a prohibitive clauſe cannot bar creditors, becauſe 
it does not limit nor qualify the debtor's property, which muſt be 
carried by adjudication tantum et tale as it ſubſiſted in him. To 
bar legal aſſignees an irritant clauſe is requiſite, which, by forfeiting 
the polleſſbr, has the effect to withdraw the ſubject from his credi- 
tors: for an adjudication can only carry what belongs to the debtor. 
The fame muſt hold with regard to the property that is eſtabliſhed 
in the tackſinan by the tack. This real right muſt be carried by 
adjudication tantum et tale as it is in him; and a clauſe prohibiting 
allignees, as it has not the effect to limit or qualify the real right, fo 
it cannot bar an adjudication. Such a clauſe may have the effect to 


bar voluntary aſlignees, who, ſceing ſuch a clauſe in the tack, are put 
in mala fide to contract with the tackſman; but ſuch a clauſe can- 


not put creditors in mala fide, who, after lending their money with- 


out being acquainted with the tenor of the tack, muſt do the beſt 
they can to recover payment by the force of law, when their debtor 


fails to do them juſtice. And this doctrine has been received in our 
earlieſt practice with regard to all tacks whatever, without diſtinc- 
tion. Colvil, 3d December 1578; Lord Borthwick contra Archbiſhop 
of St Andrets, has the following caſe. A tack being ſet with this 
clauſe, That it ſhould not be aſſigned to any man of higher degree 


than the tackſman himſelf, and the ſaid tack thereafter falling with 


other things under the tackiman's eſcheat; it was found that the Lord 
of re gality , in whole hands the eſcheat fell, might aſſign the tack to a 
perſon of whatever degree, notwithſtanding the ſaid clauſe ; becauſe 


hoc caſu dominus utebatur jure fiſcali; et licitum eſt fiſco de 


„ rebus ſuis diſponere, quando et cui libuerit, fine ulla perfonarum 
« diſtinctione.”* And Hope, tit. (Tacks,) 25th January 1615, Elphing- 


fon contra Lady Airth, obſerves the like decifion. And if this hold 
with regard to eſcheat, the caſe of creditors is much more favour- 
able. To fortify this reaſoning, it was obſerved, that there is a great 


difference put in our practice hetwixt voluntary and legal aſſignees: 
4 ala cannot diſpone his feu without conſent of his ſuperior, yet 
the rizht may be carried by adjudication for payment of debt, and 


_ even by an adjudication in implement; and, to bring the argument 


acarer nome, a tack of a ſhorter endurance than nineteen years can- 

not be aſſigned by a voluntary deed, and yet may be adjudged : and 
it a legal prohibition cannot have effect to bar adjudgers, a "rohibi- 
ion by paction cannot have a ſtronger effect. 

On the other hand, it was pleaded in behalf of the Duke, That 
the foregoing arguments proceed all upon an erroneous 8 
o not diſtinguiſhing betwist property and real rights affecting pro- 
perty. Wich regard to land or other ſubject of property, it is true 

MM m that 
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that a paction, which limits not the right of the proprictor, but has 
only the effect of a perſonal prohibition, cannot bar legal atlignees, 
whether by elcheat or by adjudication, But burdens affecting pro- 
perty are in a very different condition: it is obvioully conſequent 
upon abſolute property, that the will of the proprietor thould regu- 
late the terms of the grant made by him to affect his property. If a 
Proprietor CXCCute an heritable bond, intitling the creditor to uplift 
4 certain ſum out of his eſtate yearly for his lite, or perhaps for the 
lite of two or three of his heirs, but exprelsly excluding affignees, 


whether voluntary or legal; it is inconfiſtent with the principles of 


law that this heritable bond ſhould be carried by adjudication. For 
to make it adjudgeable, would be ro deprive a man of his property 
without his content ; or which comes to the lame, it would be entit- 


ling a third party, without his content, to enter upon his property, 


and to levy his rents. The caſe is the ſame with regard to a tack: 
no man is entitled to take or hold poſſeſſion of my property without 
my conlent ; and, if I have given that privilege to one for however 
long a time, the privileged perſon has not power to put another in 
his placc, eſpecially where he is debarred by expreſs paction. Hence 
it is obvious, that to give way to the adjudication of a tack excluding 
allignees, | is to tar from being agreeable to the principles of property, 


that it is directly repugnant to them: it is in effect maintaining, that 


a limited right upon property may be extended further than the 
terms in which it is granted. A prohibitive clauſe adjected to ſuch 
a right muſt have its full effect; becauſe it limits and qualifies the 


"real right itſelr. A prohibitive clauſe adjected to the conveyance of 


prop erty, cannot, from the nature of the thing, have {uch an effect : 


it property be conveyed whole and entire, ſuch a clauſc can only 


have the eflect of a perſonal prohibition. 

Nor 1s there any thing to be found in our practice contradicting 
thete principles. It hy indeed bcen found, that a liferent-tack is 
ailiznable, though ailignees be not expreſſed ; upon this preſumption, 


that in a literent-tack there is no delectus perſona, no choice of a good 
tenant, but a ſimple conſtitution of a right in favour of the life- 


renter. And for the lame reaton a literent-tack falls under eſcheat. 


Sec act 15, Parl. 1617. But it was never found in any cate, even with 
regard to revertions, that cither legal or voluntary allignees can 
come in where they are cxpreisly excluded. And in this matter 
the reſpondent agrees with the puriuer, that a legal prohibition of 


alliguccs is equivalent to a prohibition by paction. And therefore 
that a tack of any ſhorter endurance th: an for lite can neither be et- 
cheated, adjudged, nor aligned, 
Found, That this tack, as it 2 excludes aflignees, i is Not 
< adjudgeable.” 
N. B. To prove that legal aſſignees are excluded from tacks which 
do not mention by EEG Craig's authority was cited, 4%. 2. dieg. 10. 


\ 0. where he favs, that a tuck granted to a widow is forfeited by a. 
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iecond marriage. His words are: Si viduz locatio five aſſedatio 
„ facta fucrit, et illa maritum fuperinduxcrit, poterit removeri, eti— 
ami fundus ei pro tota vita aſſedatus fuerit; nam cum ei, ut vi— 
„ dute, fucta fit aſſedatio, que ftrictiflimi juris apud nos eſt, adeo ut 
© nec Alligznatum admittat, non potett vidua finc voluntate ſui domi— 


ni novun colonum, nempe maritum ſuum, ei obtrudere ; quod et 
© Obſervandum eſt, five clautula hec (quamdiu vidua permanehbit,) 
+ in atlecrtione fuerit expreſſa, ive non; ne dominus eum quem nun- 


quam voluit, colonum habeat.”” But the purſuer made an anſwer 
do this authority, which appeared to be ſolid, viz, That this doctrine 


hs been copied by Craig from the old law, and very unguardedly 
adopted by him, and from him by Starr. At the time when it was 
1 forfeiture for a female heir to marry without content of her ſupe— 
rior, the ſame forfeiture was extended to, a tackiwoman marrying 
without content of her landlord. It was not Kill in huſbandry that 
was chieily conſulted in thoſe days; tenants as well as vaſlals were 
part of the lord's fo{{owing, when he had occaſion to wage war 
with a neighbour; and no enemy, nor even ſtranger, was to be ad- 
mitted into the number. But when, in proceſs of time, our laws and 
our manners became milder, ſuch ſeverities wore out of faſhion, fo 
as not even to ſubſiſt in wardholding, far lefs in tacks. In the next 
place, Craig himſelf lays it down, that a liferent-tack may be aſſign- 
ed. His thoughts then have been wandering, when he gives it as 


law, that a woman who has a literent-rack fortcits the ſame upon 
marriage, For it 4 direct aſſignation of a liferent-tack be effectual, 


an indirect atlignation by marriage cannot be null, far leſs a forfei- 
ture. And, in the third place, How, at any rate, can marriage ope- 
rate an aſſignation of a ſubject which is not aſſignable? And there- 
fore, ſuppoſing a liferent-tack not aſſignable, all the effect that mar- 
riage can have is, to beſtow the power of adminiſtration upon the 


hutb: nd, leaving the tack to ſubſiſt in the wife as formerly. 


1X5 AY. 24th une 1748. 
JAMES STRAY G contra RATH ARINE CRAIG. 


MIN')R NON TENE TUR PLACITARE SUPER HAREDITATH 
i 


AXES STRANG of Corſebill, being ab ante debtor to IWilliam Craig 
in L. 1090 Scots, and having inſtantly borrowed from him 2500 
merks more, did, upon the 27th of May 1692, for the ſaid William 
Trais's bereher tecurity, diſpunc to him heritably, under reverſion, 
the twenty ſhilling-land of Corſehill, with procuratory and precept, 
redeemable as follows. © By payment of the foreſaid two ſums, 
** amounting to 4000 merks, with the annualrent thereof, from the 


term of IVhit/unday then laſt, and 1n time coming, upon the terin 


6c of 
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of IVhitfunday even 1698 ; and failing thereof, upon the term of 
„ Whitfunday even 1701, which is the laſt term allowed for redeem- 


£c 


* {11d ſum and annualrents in manner foreſaid, the foreſaid condi- 


tion of reverſion, and all right of redemption, are declared to he 
extinct, as if they never had been, without any declarator to be 
purchaſed thereon. But, in caſe a declarator is needful, he con- 
tents that the ſame be purſued before the ſheriff of Laner#, or the 
commiſſary of Gla/gozo or of Hamilton.” There is likewite a clauſe, 

That in cate the diſponer, during the courte of the ta1d reverſion, 
“ ſuffer two vears annualrent of the principal ſum to run into the 
© third unpaid, the right of redemption ſhall from thenceforth be 


cc 


«c 


cc 


cc 


cc 


te 


„ null, void, and extinct.“ Then follows a clauſe in favour of the 
creditor : © That, in caſe he ſhall rather defire payment of the afore- 


ſaid accumulate ſum with the annualrents, than to retain the ſecu- 
* rity above written, the diſponer ſhall be bound to make payment 
* to him and his foreſaids of the ſaid 4000 merks, with the bygone 
« annualrents, upon the ſaid term of Whitſunday 1701, or any other 
© term or time thereafter; and, in the mean time, during the courſe 
of the ſaid reverſion, to make payment of the ordinary annualrent 
* of the ſaid principal ſum of 4000 merks, at two terms in the year, 


* Whitſunday and Martinmas, by equal portions; and ſo to continue 


« in the good and thankful payment, until the ſaid reverſion be ful- 


« filled in manner above written, or r declarator obtained upon expi- 


ration thereof.“ 


This diſpoſition was obviouſly intended to be only a ſecurity du- 
ring the ſubſiſtence of the reverſion; leaving the debtor in poſſeſſion 
of the land. Accordingly, in terms of the covenant, he entered 


into payment of the intereſt ; and there was produced a diſcharge 
granted to him by Wilkam Craig the creditor, bearing date the 4th 
of July 1693, acknowledging the receipt of 240 merks, being a year's 
intereſt of the ſum borrowed ; and it is there ſpecified, © That the 


© ſaid 240 merks was preciſely the rent of theſe parts of the land of 


5 Corfeond poſſeſt by James Strang, and wadſet by him to William 
Craig.“ This document is evidence that, at this period, the rent 
of the land of Ce did preciſely anſwer the intereſt of the money, 
being then at 6 per cent. 

Before the date of the wadlet- richt, 7! homas Maxwell of Millhouſe 
had obtained a decree of adjudication, adjudging from the ſaid 


Fames Strang his twenty-ſhilling-land of Corſebill, for the accumulate 


ſum of L. 408: 6: 8 Scots. 220 this adjudication was clearly pre- 
ferable to the wadſet- right, William Craig was forced to purchaſe the 
ſame ; which he did for the ra of 509 merks, and took a con- 
veyance, the 18th July 10955 when the term of redemption was ſtill 
current, 1 8 

James Strang made no payment, excepting the year's intereſl above 


mentioned : whieh obliged James Craig, as repreſenting his father 
William. 


ing the lands: fo that, if the diſponer ſhall fail in payment of the 


1 ＋ 2 „ "Go r n 44 


ed 


——U—— — — r 
2, ” HE * 


COURT. OF SESSION. 145 
Willium, to bring a proceſs of removing againſt James Strang befor 
the ſheriff of Lanert, followed by a decree of removing, 21ſt ol 
March 1795, whereupon James Craig got into poſſeſſion. His father 
IWilltam, in the 1695, had obtained a charter of confirmation from 
the ſuperior, upon which he was infeft, and James was alſo infeft 
upon a precept of care. Further, in the year 1707, he took from 
James Strang, eldeſt ſon and heir-apparent of the faid James Strang 
of Corſobill, a renunciation of all right he had, or could pretend to 
his father's eſtate, | 1 
In the vear 1744, James Strang in Crofthead-/hiells, grandſon and 
heir to the laid James Strang of Corſebill, brought a proceſs againſt 
Katharine Craig, daughter and heir to the ſaid James Craig, conclud- 
ing an extinction of the wadſet-right, by the intromiſſion of the de- 
fender and her predeceſſors with the rents of the land of Corſehill. 


The defence was, that ſhe was minor et non tenetur placitare ſuper he- 
reditate pater. 8 | 


The partics did not differ about the principles that ought to go- 


_ vern this caſe, but about their application. The purſuer admitted 
that the defence was good, ſuppoſing the defender's father to have 


died proprietor of the ſubject. But he inſiſted that her father's title 
was no better than a right in ſecurity, and that the right of redemp- 
tion is ſtill competent. „„ Ln 
The defender yielded, that the right was originally a ſecurity, but 
inſiſted that it was converted into a right of property by force of the 
paction, “ that, in caſe the money was not paid before Whitſunday 


© 17071, the right of redemption ſhould be extinct.“ Poſſibly there 


may be a foundation in equity for a redemption of the land, notwith- 
ſtanding the expiry of the conventional reverſion. But this has no 
influence in the preſent queſtion: it is ſufficient for the defender to 
ipecity that her father died vaſſal in theſe lands. If fo, ſhe is not 
bound, during her minority, to enter into a queſtion about her fa- 


ther's property. She would not be bound to enter into a queſtion 


with a third party offering to ſhew a preferable right; far leſs is ſhe 
bound when her father died proprietor, to ſuſtain a reduction of his 
right upon any ground in law whatever, ” 
The only difficulty aroſe from a clauſe above mentioned, viz. 
That in caſe iam Craig the creditor choſe rather to have his 
money than retain the ſecurity, he ſhould be intitled to demand 
Payment at any time before Whitſunday 1691, or at any time there- 
after without premonition.”” Whence the purſuer drew an argu- 


ment, that the defender is at this day intitled to demand the wadſet- 


ſum; and that ſhe cannot at the ſame time be both proprietor of the 
land and creditor for the price. It was anſwered, That no more was 
intended by the clauſe but to give an option to the creditor, either 
to take the land, or his money. But after making option of the 
land, which he did by apprehending the poſſeſſion, Fc. it was not in- 
tended by this clauſe that he ſhould be impowered to abandon the 
land and to demand the wadſet-fum : at that rate, if the land were 

NA. deſtroyed 
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deſtroyed by an earthquake, or overblown with ſand, the claim for the 
money would be entire. The caſe is here the tame as in an adjudi- 
cation: even after the legal is expired the claim as creditor remains. 
But if the adjudger take himſelf to the land by diſpoſleiling the debt- 
or, the debt is extinguiſhed, and the land is his in place of the mo- 
ney. | = | | 

In ſupport of the defence a ſeparate ground was urged, that the 
adjudication made the eſtate hareditas paterna, ſeeing the legal is ex- 
pired, and the heir-apparent had renounced any benefit by the rever— 
ſion. And it has been often decided, that an apparent heir's renun- 
ciation of the legal reverſion of an appriſing led againſt his predeceſ- 
ſor, renders the appriſing an irredeemable right of property, to ex- 
clude all after-heirs from challenging the ſame. 

„The Lords ſuſtained the defence.” 


NO LXXXVI. 75 26th November 1747. 
Wirtz AM Tay LOR contra Lord Baaco. 


CREDITORS of a DEFUNCT. 


A RCNIBALD GEDDES of Hel having died 29th Auguft 1697, 


Andrew his fon and heir-apparent ſold the eſtate to Duff of Dipple, 


26th of April 1698. The father and ſon had joined in a bond of 
borrowed money to Fobn Taylor, for the ſum of L. 800 Scots ; and 


this claim lay over many years, but was ſaved from preſcription by 


the minority of the creditor's repreſentatives. William Taylor, grand- 


| ſon to the original creditor, made up a title to the bond, and inſiſted 
ma proceſs againſt Lord Braco as repreſenting Duff of Dipple, con- 


cluding a reduction of his right to the eſtate of Efel, founded on the 


laſt clauſe of the act 24th parl. 1661, © That no right or diſpoſi- 
tion made by the apparent heir, ſo far as may prejudice his prede- 


« ceſſor's creditors, ſhall be valid, unleſs it be made and granted a 


full year after the predeceſſor's death.“ 


It was objected, That the purſuer in quoting the ſtature has left 
out the moſt material words, which introduce a new preſcription, by 


providing that the creditors, to have the benefit of the ſtatute, muſt 
do diligence againſt the heir-apparent and alſo againſt the real eſtate, 
within three years after their debtor's death : therefore no creditor 
of the predeceſſor who has not done diligence againſt his eſtate with- 
in the time limited, can inſiſt upon this act of parliament nor upon 
any clauſe in it; as my Lord Stair, lib. 2. tit. 12. f 29. obſerves, 


where he ſays, “ that the diligence muſt be completed within three 


« years, ſuch as adjudication or appriſing, by infeftment, or charge 


« againſt the ſuperior.” And it is the author's opinion, that this 


- preſcription runs as well againſt the creditors of the predeceſſor, 
where 
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where the heir- apparent has diſponed within the year, as where he 
has not diſponed at all. 

In anſwer to this it was urged, That the doing diligence by adju- 
dication within three years, is a clauſe intended to regulate the pre- 
ference between the predeceſſor's creditors, and thoſe of the heir. ap- 


parent, which is not the preſent caſe. The prohibition to {ell intra 


annum deliberandi is pure and abſolute, and the predeceſſor's creditors 
are intitled to found upon it without neceſſity of any diligence. And 
to clear that this is the ſenſe of the ſtatute, the purſuer endeavoured 
to ſhow, by ſtating firſt the defects of common law that were intend- 
ed to be remedied by this ſtatute ; and next, by examining the reme- 
dics that were applied. With reſpect to the firſt, the defects which 
the legiſlature had in view are clearly expreſſed in the narrative: 
“Our ſovereign Lord, Cc. taking into conſideration, that apparent 
s heirs, immediately after their predeceſſors death, do frequently 

diſpone their eſtates in whole or in part, in prejudice of their pre- 

% deceſſors lawful creditors, before their death come to their know- 


« ledge, or before they can do lawful diligence againſt the ſaid ap- 
parent heirs, and which diſpoſition the ſaid apparent heirs do often 


« make before they be ſerved heirs and infeft.” Here is an evil, 
and a great one. During the annus deliberandi an heir-apparent is 

protected from diligence, that he may have time for deliberating 
whether he will undertake the ſucceſſion yea or not. It is neither 


juſt nor expedient, that, in the mean time, he ſhould have liberty, by 
diſpoſing of the predeceſſor's eſtate, to withdraw from the creditors 


the ſubject of their payment. The other evil complained of is, 


„That heirs-apparent ſuffer by colluſion their predeceſſors eſtates 
to be compriſed or adjudged from them, for payment of their own 
proper debts, real or ſimilate, without reſpect to their predeceſſors 


« creditors ; though in juſtice every man's eſtate ſhould be liable 
4 0 his own debt, before the debt contracted by his heir-appar- : 


e 


The evils here complained of are of differen kinds, and accord- 
ingly different remedies are applied. The natural remedy to the 
former is above ſet forth, that no heir, for a year after his predeceſ- 
ſor's death, ſhall be intitled to diſpoſe of his predeceſſor's eſtate; 


and conſequently that no man is ſecure to purchaſe from him with- 
in the year ; at leaſt, that the purchaſer muſt lay his account either 
to have the burden of the predeceſſor's whole debts, or to have the 
eſtate taken from him by the predeceſſor's creditors. The remedy 


to the latter is borrowed from the Roman law, tit. De ſeparationibus, 
and, upon ſolid grounds in equity, gives a preference to the prede- 
ceſſor's creditors upon the predeceſſor's eſtate. But this preference 


is declared to ſubſiſt no longer than three years; after which period 


the creditors, whether of the predeceſſor or of the heir-apparent, 
ſhall be preferred according to their diligence. To this branch a 


limitation is introduced, and a moſt reaſonable one, to give a ſecuri- 


of to the apparent heir's proper creditors, that, er attaching the 
| eſtate 
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eſtate by diligence, they be not for ever laid open to be beat out 
of poſſeſſion by the predeceſſor's creditors ; reſerving always to the 
predeceſſor's creditors what preference they have obtained within 
the three years by the deed of the h-1r-apparent, or by force of dili- 
gence. 


From this analyſis it Will be evident, that neither the words nor. 


intendment of the ſtatute can admit the conſtruction given it by the 
defender. For, 119, as to the letter of the law, it is expreſs without 
any limitation, © That no right or diſpoſition made by the apparent 
„heir, fo far as it may prejudice his predeccflor's creditors, ſhall be 
« valid, unleſs granted a full year after the defunct's death.” And 
it is introduced with the proper narrative of its being mreaſonable, 
that he ſhould diſpone thereupon immediately, or ſhortly after his 


« predeceſſor's death, in prejudice of his predeceſſor's creditors, he 


e having year and day to adviſe whether he will enter heir or not.“ 


Here it will be obſerved, that the limitation upon the preference 
given the predeceſſor's creditors in competition with the heir's cre- 


ditors, mentioned in the former part of the ſtatute, is not here re- 
peated; the words are fimple and abſolute ; nor would it be in the 
power of judges to ſupply, were they even of opinion that the ſtatute 
1s fo far defective. 


240, The intendment of the ſtatute affords 1 no grou md to ſuppoſe 
that the limitation muſt reach both branches. The limitation! in the - 
firt branch was introduced for the benefit of the apparent heir's 
creditors, and of them only, that they might not for ever remain 
uniecare. The ſecond branch does not at all concern the apparent 
heir's creditors, who may charge him inſtantly to enter heir without 


affording him any time to deliberate. It often happens that an heir- 


apparent has no creditors; and yet he may do great prejudice to 
his predeceſſor's creditors, by making private or colluſive bargains 


within the year, ſelling an eftate at an undervalue, and withdrawing 
the price, which in his pocket is not obvious to diligence. 


And to make the intendment of the ſtatute ſtill more clear, it may 


be obſerved, that the firſt branch ſuppoſes the eſtate to remain with 


the heir. © Declares, that the creditors of the defunct ſhall be pre- 
« ferrcd to the creditors of the apparent heir in time coming, as 
0 to the defunct's eſtate, prov ided the defunct's creditors do dili- 

* gence againſt the apparent heir, and the real eſtate belonging to 


the defunct, within three years after the defunct's death.'“ Now 
a limitation upon the predeceflor's creditors attaching the eſtate in 
the perſon of the heir, that their preference ſhlall not ſubſiſt longer 
than three years, can never be conſtructed to :cgulate a quite differ- 
ent caſe where the eſtate is ſold and does not remain with the heir. 


And laſtly, had any ſuch thing been intended by the ſtatute, as 


to ſecure a purchaſer after three years, who buys from the apparent 
heir during the annus deliberandi, the limitation muſt have been a very 


different one from what is in the former part of the ſtatute. It 


muſt 
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muſt have been in theſe terms, © that no declarator or reduction at 
„the inftince of the defunct's creditors ſhall be competent after 
„three years againſt the purchaſer.” And as no ſuch limitation is 
mentioned, it is clear that no favour was intended for a man who 
purchates probibente lege ; as indeed there ought to be none. 


To fum up all in a few words, the ſtatute, in the frf place, ſup- 


poſing the eſtate to remain with the heir apparent, affords the pre- 
deceſſor's creditors three years to obtain to themſelves a preference 
upon the eſtate. 249, It abſolutely prohibits alienations within the 
annus deliverandi. And ziio, If the eſtate be fold immediately after 


elapſing of the annus deliberandi, whatever preference equity may a- 
ward to the predeceſſor $ creditors before thoſe of the heir-· apparent 
upon the price, it is certain they have no remedy againſt the purchaſer. 


As to the citation from Lord Starr above mentioned, it will be evi- 
dent at the firſt glance, that his meaning is not to limit within three 


years the reduction competent to the defunct's creditors againſt the . 
purchaſer who buys intra annum deliberandi. Talking of the prefer- 
ence given to the defunct's creditors in competition with the heir's 


creditors, he obſerves juſtly, that the real diligence muſt be completed 


within the three years. Then he goes on ſhortly to hint, that heirs 
cannot diſpoſe of their predeceſſors eſtates intra annum deliberandi, and 
concludes with this paſſage, © Therefore this preference of the de- 


« fund's creditors preſcribes in three years, or rather in two years ; 
« becauſe, within the year of deliberation they cannot purſue unleſs 
© the heir enter or immix.” This paſſage relates obviouſly to the 


preference given to the predeceſſor's creditors in competition with 
thoſe cf the heir, and not to the reſtraint heirs are put under during 
the anns deliberandi, though mentioned in the immediate foregoing 
clauſe, which muſt be conſidered in ſome meaſure as a parentheſis. 
And it is not uncommon with this author to introduce a hint of one. 
ſubject in the middle of another, which, in regularity of compoſition, 
would do better apart. But his Lordſhip explains this matter more 


diſtinctly in another paſſage, p. 466, at the head, This preference 
« of the diligence of the defunct's creditors, to the diligence of the 


c heir's proper creditors, is only, if the ſame be complete in three 


« years after the lcfanet's death, wherein the annus deliberandi is 


* contained : but in that year the heir can make no valid W 


© ditpoſition.” 


„The Lords found the reaſon of redudtion relevant and proven.” 


No LXXXVII. 5 roth February 1748. 

ForBEs and others contra The Earl of K1NTORE and others. 
EXECUTION. 

"HE Earl of Lia, Forbes of Craigievar, and others, had long 


* in form of a ſociety, a conjunct poſſeſſion of fiſhing 
0 0 ſalmon 
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ſalmon in the river Don, by means of cruives erected in that river, 
when they were attacked by Lord Forbes and other heritors upon the 
upper part of the river, concluding in their proceſs, that the defen- 
ders ſhould demolith their cruives, damages, Wc. A no-proceis was 
objefted upon the act 6th parl. 1672, to wit, that, in the exccution 
againtt William Brebner one of the defenders, none of the other de- 
fenders were mentioned. Anſwered, That neither the ſtatute nor 
any practice hitherto obſerved, requires that where a ſummons is ex- 
ecuted at different times againſt ſeveral detenders, every execution 
ought to recite the names of the whole defenders ; witneſs, proceſſes 
of ranking and ſale ; improbations againſt creditors; ; proceſſes againſt 
debtors, and others of the like nature; where the practice is to name 
only that ſingle defender who is cited in the execution. | 

The Lords ſuſtained the objection upon this ground, that the de- 
tenders were all connected together, and that it was neceſlary to call 
_ every one of them in the proceſs. But it was the opinion of the 
Court, that in a proceſs againſt ſeveral defenders, having no con- 
nection with each other, the objection is not good. For there, 
though all the parties be called in one ſummons, yet the caſe is the 
ſame as if there were as many different proceſſes as there are dif- 
ferent defenders, in which caſe there muſt be an execution againſt 
each of the defenders ſeparately ; and the bringing them all into one 
ſummons makes no difference as to this point. 

In this cauſe the Lords were of opinion, though they had no occa-. 
fon to give judgment, That ſuſtaining the objection of all parties ha- 
ving intereſt not being called, muſt have a further effect than barely 
to ſiſt proceſs till the party left out be brought into the field, by a 
new procels to be conjoined with the former ; that it muſt have the 
effect to caſt the proceſs altogether, leaving the purſuer to bring a 
more regular proceſs. And this ſeems to be agreeable to the forme 

of the Court; For, if a party be not bound to anſwer, in reſpect that 

all parties having intereſt are not called, nothing remains but that 
he be dilmifſed from mem the Court. 


Noe LXXXVIIL = 1 1th February 1748. 
AGNES Gar contra MacisTR a ES of Forfar. 


PRISONER. 


Es {GNES GALL having raiſed letters of caption againſt Alexander 


Binny provoſt of Forfar, for payment of L. 1000 Scots contained 
in a bond, gave the ſame to a meſſenger, who, having apprehended 
the debtor, delivered him to Jobn Jafray one of the bailies of Forfar, 
with a charge to put him in priſon: but the bailie, in place of do- 
ing his duty, allowed the debtor to eſcape. This produced a pro- 
ceſs againſt the burgh, in which the magiſtrates and town-counci] 
were called, concluding payment of the ſum with damages. The 
| | FED Court 
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Court having adhered to an interlocutor of the Lord Ordinary, find- 
ing © the defenders, and their ſucceſſors in office, liable as repreſent- 
„ing the community of the burgh of Forfar, the magiſtrates re- 
claimed, admitting that when a debtor is delivered over to priſon, 
he is in cuſtody of the incorporation, as the incorporation is bound 
to perform the ſervice of warding as well as of watching; and there- 
fore if they fail in this ſervice, they muſt be liable. At the ſame 
time it was contended, that the incorporation 1s not liable to the 


ſervice of ſearching for and apprehending rebels ; that magiſtrates 


indeed are bound, gra officers of the law, like ſheriffs, meſſengers, 
Sc. but not as repreſenting the town; and conſequently that the ne- 


olect of this ſervice muſt affect them perſonally and not the corpora- 


tion. | 
«© The Lords 1 upon this ground, that though Bailie Jaffray 
« was not bound to take the rebel off the meſſenger's hands, 

« but only to take care that no inſult was offered him in Joing 
his duty; yet ſince he received the rebel within the town, 

« this act was a legal delivery of the rebel to the town, juſt as 

* much as if he had been delivered to the jailor; and that the. 
town muſt be liable for the rebel's eſcape, as it would have 
= deen if the 3 had been from — 


N® LXXXIX. 5 roth February 1748, 


Acxes GALL contra The Macisrratss of Forfar. 


EXECUTION. 


* 


Mieſſenger iis virtue of a caption againſt Alexander Binny pro- 
voſt of Forfar, having ſeized him within the town, delivered 


him to F-hn Jaffray one of the bailies to be put in priſon. But the 
bailie having ſuffered the debtor to eſcape, a proceſs was brought 


againſt the town for the debt contained in the bond. Among other 
defences it was objected, That the execution of the meſſenger is de- 


fective in its moſt eſſential ſolemnity ; not bearing that a charge 


was given to Bailie Zafray to impriſon the debtor. And to under- 
ſtand the nature of the objection with the anſwers, the execution 
writ upon the back of the letters of caption, muſt be ſet forth, which 
is of rhe following tenor: © At Forfar the 28th January 1745 years, 
* I Charles M*Hardie meſſenger, delivered a full copy of the within 
caption, with a charge upon the back thereof, with the perſon of 
the within deſigned Alexander Binny, to be detained in the priſon 


«c 
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of Forfar, in terms of the within caption, before theſe witneſſes, 
«6 IG 59 , 
With regard to this objection it was premiſed, that in executing 
the King's letters, it is the duty of the meſſenger, 1 mo, to ſignify 
or declare to the party the will of the letters; and to charge him 
to. 
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to obey the ſame : 4 246, to deliver to the party a note in writing of 
what he is charged to do. The words pronounced by the meſſenger 
acquainting the party that he muſt do ſo and ſo, are called the 
_ Charge ; and the note delivered to the party is called the Copy of the 
charge. And upon the whole the meſſenger frames an inſtrument, 
which is called the Executzon of the charge. 

Ir.appears then that the moſt eſſential part of the ſolemnity i is ne- 
glected, wiz. the charge, which ought to be given viva voce to the 
party. The execution affirms no more, but that the meſſenger deli- 
vered to Bailie Jafray a full copy of the caption, and a charge upon 
the back of it, with the perſon of the debtor. The execution is evi- 


dence that a copy was delivered of a charge, which was one branch 


of the meſſenger's duty: bur it is not ſaid, that the meſſenger inti- 


mated to Bailie Zafray the will of the letters, and charged him viva © 
voce to incarcerate the priſoner, which was the principal branch of 
his duty. Nor is this to be looked upon as a minute objection : for, 
where ſo great truſt is given, every ſtep of the execution ought to be 


followed out with the greateſt preciſion. And, were meſſengers al- 


Jowed latitude in this matter, they might be the occaſion of much 


miſchief: and daily experience ſhews, that they are abundantly 


prone to take liberties. This execution is perfectly conſiſtent with 


the following ſuppoſition, that the copy of the caption, with a written 
charge on the back thereof, were ſlipped into the bailie's pocket, or 


put into his hand, without being told what was the intendment of it. 
And the corporation who are brought in to anſwer for the alleged 


delict of one of their magiſtrates, are at liberty to e any fact 7 


that is not contradictory to the execution. 


It was anſwered, That the execution is in the common ſtyle; ; that 
a debtor is charged with horning in no other manner than by deli- 


vering to him a copy of the charge; that when a ſummons is execu. 
ted perſonally, the execution certifies no more but the delivering to 


the defender a copy of the ſummons ; and that ſuch delivery does in 
law imply an antecedent charge given viva voce. To this it was re— 
plied, That the execution of a ſummons bears expreſsly, that the par- 


ty was © ſummoned, warned and charged; after which follows the 


delivery of a copy of the charge, This I did conform to the ſum- 


„ mons, whereof I delivered a double, with a juſt and authentic copy ” 


ce at the end thereof.“ And the like is obſerved in other executions. 


fed. 
* The Lords repelled the objection. 5 


Ne xc. 


And in enn no legal ſolemnity is n but muſt be expreſ- 


* 
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N XC: zd June 1748 
Sir Jones Harr of Dunglaſs contra WIILIAu NisBET of Dirleton. 
HIT FPO T HE C. 


B“. tack from Dirletor, Jobn Martine became bound for thirty-ſix 
bulls two firlots bear, and four bolls oats, of the growth of the 
lands; which in common form he was taken bound to deliver be- 


twixt Yule and Candlemas. Execution having been taken out againſt _ 


him by Sir John Hall a creditor by bond, a poinding was begun of 


the corn-ſtacks in the yard, 16th Fanuary. Dirleton's chamberlain 


interpoſed for behoof of his maſter, to ſecure the current year's 
rent. The poinder offered to find caution to pay the rent when it 
thould become due. This offer was refuſed by the chamberlain for 


the following reaſon, That as Candlemas was approaching, and as 


Dirleton was intitled to have the ip/a co: ora of the corns for his rent, 
he could not be bound to accept caution in place of the ipſa corpora; 
e ſpecially as this offer can bear no other conſtruction but to pay mo- 


ney in place of victual. The interruption of the poinding produced 
à proceſs againſt Dirleton for damages, who put in the following de- 


rence, That his chamberlain acted legally in ſtopping the pounding ; i 
iceing there was no offer to ſet aſide corn ſufhcient for the year's 


rent. 


And, in ſupport of this defence, the following topics were ſtated. 
Originally every thing 2 a man's eſtate was conſidered to be his 


property, horſes, corns, ic. without diſtinction, whether poſſeſſed by 
himſclf or his tenants; nay, even his tenants were conſidered in 


ſome meaſure as his property, and could be transferred with the land. 
But bondage wore out by degrees; and, after a tenant came to be 


conſidered as a free man, and capable of holding property of his own, 
it was reckoned a hardſhip that his goods ſhould be ſubjected per 
 aver/icnem for payment of the landlord's debts, which was every day 
done by the brief of diſtreſs. This was remedied in part by the 
act 36. parl. 1469, ſtatuting, That from henceforth the poor tenant 


„mall not be diſtreſſed for the lord's debt, further than to the ex- 
* tent of a term's maill:“ and even this power, reſtricted as it is, 


| has ſince gone into deſuetude ; moſt reaſonably. 


But there is one conſoanence from this original conſtitution, 


which ſtill remains in viridi obſervantia. Though the property of the 


landlord in the tenant's goods came to be reſtricted as in the ſaid 
ſtatute, the landlord is ftill conſidered as proprietor of all the corns 


growing on his eltate, ſo long as any of the rent of that crop remains 


due to him. It is upon this footing that an action is competent to 
the landlord againſt all intromitters with the tenant's corns; which 
is properly a rei vindicatio, whereby he can call back the f/a _— 
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of the corns, or any part, till the laſt farthing of his rent be paid. 
Whence it follows, that where the rent is payable in kind, the tenant 
has no acceſs to ſell a boll of corn till the landlord's rent be paid: 
this boll is claimable by the landlord as his property, and he can de- 
mand it a quocungue, as part of his rent. 

The regulation muſt be different where the rent is payable in mo- 
ney. A tenant cannot raiſe money but by making ſale of his corns 
and ſtocking ; and it would be abſurd to give the landlord a privi- 


lege to bar this commerce, and with the ſame breath to oblige his 
tenant to pay him money. This would be the Egyptian method of 


exacting bricks without affording ftraw : all the landlord can juſt- 


ly do in this caſe, is to exact caution currente termino, where the te- 


nant is diſpoſing at large, or where the tenant's creditors are carry- 
ing off his effects. . 


But when the rent is payable in kind, there is no inſtance of * 


liging the landlord to accept ſecurity, even when the poinding is cur- 
rente termino; and it would be robbing the landlord of his property 


to oblige him to accept ſecurity : the corn is his property to the ex- 


tent of the rent of that year: he draws his rent out of that crop, 

and no mortal is intitled to touch the crop till his rent be ſet aſide. 

And taking the contract in the ſtricteſt ſenſe, that the tenant is not 

bound to deliver till Jule, or perhaps till Cantina, it 1s ſtill the 

_ landlord's privilege to have the firſt corns that are threſhed ſet aſide 
for his uſe, to be delivered to him when the term ſhall come. 


Hence it muſt appear a downright inconſiſtency, to oblige the 
landlord to accept caution where his rent is payable in victual. Let 
us conſider that the tenant is bound to deliver the victual of that ve- 


ry poſſeſſion as his rent. Payment, therefore, in money will not an- 


wer, nor in victual of the growth of other lands. What place is 


there then for caution? Were ſufficiency of victual left to. anſwer 
the rent, there might be ſome pretext ; but to oblige the landlord to 
accept caution, where the poinder runs away with all the victual, is, 
in other words, to ſay, that the tack is not binding, and that the 
| landlord cannot demand the rent ſtipulated. 


In the ſecond place, as the victual was deliverable betwixt Yule and "; 


Candlemas, it ſeems clear that the landlord may claim as his rent, 
any corns threſhed after Jule. When victual-rent is deliverable be- 


twixt Jule and Candlemas, no more is intended by this laxamentum 


temporis, but to give the tenant time to threſh out his corns. If he 
keep them in the yard, the landlord has nothing to ſay before Can- 


 dlemas ; but if they are threſhed out, what intereſt or what pretext þ} 
can the tenant have to detain them from his landlord after Yule ? 


Now, as the creditor could not complete his poinding without threſh- 
ing out the corns, the defender ſays, that theſe corns, when threſh- 
ed out, were his property to the extent of his rent. The term of de- 
livery was come, being after Jule, and therefore he could lay hold 
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of the corns as his property, and was not bound to accept any cau- 
tion. 

* Found, that upon the interpoſition of the defender's chamber- 
lain to ſtop the poinding till his maſter's rent, which was pay- 
able in victual, was fatisfied and paid, the offer of a reſponſal 
man as caution for payment of the ſaid rent, without offering 
to ſet aſide as much of the victual as would fatisfy the rent, 
«© was not ſufficient to intitle the purſuer to proceed in his 
« poinding, nor to debar the defender's chamberlain, upon the 
« right of hypothee, to ſtop the poinding.” 


N XC. nne . 


ALEXA ANDER GorDoN of Ardoch contra Wir kian SUTHERLAND of 
| Little 7. orboll. 


PROVISION to HEIRS and CHILDREN. 


HE contract of marriage betwixt John Sutherland of Little 7 »rboll 
and his ſpouſe, begins with an obligation upon him, © duly and 


= ſufficiently to infeft and ſeaſe Anne Roſs his promiſed ſpouſe in 


« liferent, and the heirs-male lawfully to be procreate betwixt them 
*in fee, in all and haill the town and lands of Little Torboll, &c. And, 
for that end, to grant to them ſufficient charters, containing precepts 
« of taſine, Cc. And which infeftments, lands and others, the ſaid 
«© Fobn Sutherland binds and obliges him and his foreſaids, to war- 


_ « rant to be good and ſufficient, free, ſafe and ſure to the ſaid Anne 
Roß, and ſaid heirs-male, for her liferent of the ſum of L. 360 


« Scots, as the annualrent of the principal ſum of gooo merks, in caſe 
„ ſhe be the longeſt liver; and for the ſaid heirs-male their right of 


affe, from all and ſundry prior infeftments, inhibitions, adjudica- 


« tions, liferents, annualrents, ceſſes, taxations, and other public 
„ burdens whatever, at all hands and againſt all deadly.” Follows 


an aſſignation to the maills and duties in favour of the wife and the 


heirs-male for their reſpective rights of liferent and fee, to take ef- 


fect after the ſaid John Sutherland's death; and to this is ſubjoin- 
ed an aſſignation to the writs and evidents, and an obligation to 


make the ſame forthcoming to them, as accords; © Which aſligna- 
tions reſpective, the ſaid John Sutherland binds and obliges him and 
* his foreſaids to warrant to the ſaid Anne Roſs and heirs-male, from 
„his own proper facts and deeds, done or to be done in prejudice 
« hereof.” 

This contract bears date i in the 1914, and in the year 1717, an in- 
hibition was ſerved upon it in behalf of Milliam Sutherland eldeſt fon 
and heir of the marriage. In the year 1725, Jobn Sutherland the fa- 
ther borrowed from Alexander Gordon of Ardoch 5500 merks, and 


granted him a real ſecurity upon the land of Little Torboll. The 
creditor 
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creditor having adjudged, brought a proceſs of tale after his debtor's 


death; in which compearance was made for the faid Milliam Suther- 
land the heir-male, who inſiſted, that by the inhibition the purſuer 
was interpelled from lending money to John Sutherland of Little Tor- 
boll, m prejudice of the obligation he was under to ſettle the fee UPON 
the heir-male of the marriage; and therefore that he could not bring 


the eſtate to 'a ſale in prejudice of him the heir- male. The purſuer 
urged ſeveral paſſages from Stair and Mackenzie to prove, that an in- 
hibition upon a contract of marriage is no bar to the contracting 


onerous debt. In anſwer to which, and in ſupport of the objection, 
the counſel for the heir- male reaſoned as follows. 


[t was premiſed that the purſuer's arguments are founded upon 
a miſtake, as if proviſions in favour of heirs of a marriage con- 


tained in marriage-articles, were all of the ſame import; whereas, 
contracts of marriage may be as different in their tenor as any 


contracts or deeds whatever; and therefore to judge of the effect 


of an inhibition ſerved upon a contract of marriage, the ſpecial 
clauſes of the contract muſt be attended to. More particularly, 
where a man in his contract of marriage ſettles or becomes bound to 
ſettle his eſtate in favour of the heir-male, or of the heir of the mar- 


riage; ſuch ſettlement, or obligation to ſettle, though it imply more 
than a ſimple deſtination, has no further effect than to imply a prohi- 
bition upon the father to alter the order of ſucceſſion : therefore he 


performs his obligation by leaving his eſtate to deſcend to that heir, 
tantum et tale as it is at his death. Contracting of debt, or even ſel- 
ling part or ꝛchole of the eſtate, is no infringement of ſuch obliga- 
tion : rational deeds are no infringement, ſuch as granting proviſions 
to younger children, or making ſettlement in a ſecond contract of 


marriage: nay, gratuitous deeds are no infringement, if they be 


not done eo intuitu to diſappoint the heir of his hope of ſucceſſion, 


in which caſe they are fraudulent deeds. This is the ſenſe of the 


_ purſuer's quotations from Stair and Mackenzie. And as it is agreed 
on all hands, that clauſes ſo conceived have no other meaning, than 
to bar the huſband from altering the order of ſucceſſion, and by no 

means to debar him from contracting debt, or doing any reatonable 
act of adminiſtration, inhibition upon ſuch a contract would be a 
vain diligence : for, inhibition cannot alter the nature of an obliga- 


tion, nor bind a man further than he is bound by the deed upon 
which it is founded. Therefore, in the caſe obſerved by Durie, 18th 


January 1622, Laird of Silvertounhi/l contra his father, inhibition was 
refuſed upon a contract, where the father was no further bound than 


to ſettle his eſtate upon the heir of the marriage. And inhibition 
was alſo juſtly refuſed in a ſimilar caſe obſerved by Dirleton, 7th Ja- 


nuary 1675, Innes contra Innes ; where a ſum of money was provided 
to the huſband and wife, and the heirs-male of the marriage: and 
he like, 24th January 1677, Grabam contra Rowe. 
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But now, if a marriage- ſettlement be fo conceived as to oblige 
the huſband to denude of his eſtate in favour of the heir of the mar- 
riage, upon his exiſtence, or at a certain age; or be ſo conceived as 
to bar the huſband from alienating the eſtate, or contracting debt in 
prejudice ef the heir of the marriage; none of our authors make 2 
doubt that inhibition upon ſuch a contract will ſecure performance of 
the obligation, and be an effectual bar againſt contracting debt. 
Thus, inhibition being raiſed upon a contract of marriage where the 

| huſband became bound © to infeft himſelf in certain lands betwaxt 
| * 15 1 a preciſe day, about a year after the marriage; and immedi- 

; ately thereafter, to reſign for new infeftment to his future ſpouſe 

4 in liferent, and to the heirs of the marriage in fee; reduction by 
— the inhibiter was ſuſtained of an onerous diſpoſition granted after the 
inhibition; becauſe the clauſe inferred a prohibition upon the huſ- 


; band to grant any voluntary right in prejudice of the proviſion, Hume, 
„ 2 2d July 1724, Douglas contra Douglas and Drummond. And in a con- 
] |; tract of marriage, in which the huſband © became bound to join the 
| ſum of 3000 merks, with 17,000 merks of portion received with 
x | „his ſpouſe, and to lay out the {ame upon good ſecurity to himſelf. 
1 and ſpouſe, and longeſt liver in conjunct fee and liferent, and to 
3 „ the children of the marriage in fee; and how often the ſum 
tt ſhould be uplifted, that he ſhould fo often re-employ the ſame in 
I „the above terms;' the man having died bankrupt, action was 
1 brought againſt the cautioner who was bound with him in the 
_ contract. His detence was, that the obligation barred only gratui- 
: tous deeds, and was no impediment to the huſband from laying out 
*— MX: the money upon trade, though it ſhould be ſunk thereby. But the 
f Court found the import of the obligation to be, that in all events 
Oy this tum ſhould be ſecured to the children of the marriage; and 
4 therefore ſuſtained action againſt the cautioner for replacing the 
e wan. is true there was no inhibition upon this contract, and ſo 
1 the preſent caſe came not to be determined in point. But the ra- 
_ tio decidendi is the fame; for from this clauſe was inferred a prohibi- 
v tion to contract debt in prejudice of the children of the marriage; 
e | upon which, if inhibition had been ſerved, a reduction upon that 
3 head muſt have been competent even againſt onerous creditors, 
5 upon the preciſe fame footing: that an action was ſuſtained int d the 
= Cautioner. | 
"Þ And here in general it muſt be obſerved, that, as in many in- 
—— ſtances the Court has ſuſtained actions againſt the huſband or againſt 
5 his cautioner, for replacing ſums or ſubjects evicted by onerous cre- 
1 ditors, theſe are all of them ſo many authorities to the preſent 
3 point. A man who in his contract of marriage reſerves to himſelf 
— a power of contracting debt, and of doing other rational acts of 
1 adminiſt ration, cannot be bound to replace the ſubject or ſum when 
it is evicted by onerous creditors ; becauſe ſuch is the condition of 
1 che ſettlement made upon the heirs of the marriage. As little can 
| I — — ix 
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his heirs or cautioners be liable; and upon the ſame foundation in- 
hibition upon ſuch a contract would be a fruitleſs diligence. But 
if it be cither expreſſed or implied in the contract, that the ſubject 
is to be made effectual to the heirs of the marriage whole and en- 
tire, the huſband muſt be liable; if the ſubject be evicted, his cau- 
ioner mult be liable; and an inhibition upon the contract will be et- 
fectual to bar creditors. 
Dor is this a new or ſingular Jofrine : what is above laid down 
coincides with a practice well known in the Court of Seſſion con- 
cerning tailzies. Before irritant and reſolutive clauſes were in- 
vented, inhibition was the only method for ſecuring entails; and it 


was a method commonly practiſed, provided an entail either bore or 


implied a clauſe de non alienando, et non contrabendo debitum. An in— 


hibition upon ſuch neg tive obligation was ever held ſufficient to bar 


_ even onerous deeds; v ope's Minor Practiques, voce (Tailzies.) 

In the preſent caſe, there is more than an implied prohibition to 
contract debt in prejudice of the entail or ſettlement in the contract 
of marriage: there is an expreſs prohibition, the heir of the marri- 
age being warranted againſt all debts and deeds of his father. 


« Found, That the fee, by the contract of marriage, remained 


with the father, and that only the /pes ſucceſſionis was veſted 
« in his ſon; and therefore that the inhibition does not Erike 
5 againſt the father”: s onerous contractions,” 


In advidan this 3 the ales above laid down were not con- 
troverted. But the interlocutor was founded upon this opinion, that 


the contract under conſideration, which indeed has been the work of 
an ignorant writer, did not import more than a hope of ſucceſſion, 


and was not meant to bar the father's power of contracting debt, nor 
_ of alienating for onerous cauſes. 


This judgment was affirmed in the Houſe of Lords, ; 7h Mareb 
„ 


Na XCII. . 9 5 3 Jure 1748. 


| Dax IEL Mipw INTER and other Bookſellers 3 in Lendan contra Gavis 
| Hanif rox, Oc. 


DAMAGE and INTEREST. 


HE 3 printing, among other advantages, enabled authors 

to make more profit by their works than they could do for- 
merly. The profit indeed at firſt could not be conſiderable; for a 
book once publiſhed became every man's right or property, which 
| diſabled undertakers from giving any great ſum for a performance, 
however valuable. This commerce deſerved to he put upon a better 
footing for the encouragement of authors; and it was put upon a 


better 
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better footing in moſt civilized countries by the prerogative of the 
Prince, who took upon him to grant to authors, when he thought pro- 
per, an excluſive privilege or monopoly of their own works for a cer- 


tain term of years. This in particular was frequently practiſed both 
in England and Scotland ; though it may admit ſome doubt, whether 


a monopoly of this kind, being againſt the common rights of the ſub- 
ject, can be juſtified by the common law of the land. 
To make this privilege general, without neceſſity of applying 


for a grant from the Crown; and perhaps to remove objections that 


might lie againſt the Crown's grants; the act of Parliament 8th of 
Queen Anne was made, intituled, An ad for the encouragement of learn- 


ing, by veſting the copies of printed books in the authors or purchaſers of 
ſuch copies, during the times therein mentioned. The regulations of this 


ſtatute, ſo far as material to the preſent caſe, are as follow: 1 m0, 
„The author of any book, and his aſſigns, ſhall have the ſole liber- 


ty of printing it for fourteen years. And if any perſon within 


that time, ſhall print, reprint, or import ſuch book, without con- 
« ſent of the proprietor; or knowing the ſame to be ſo printed, or 
imported, ſhall publiſh or expoſe it to ſale without ſuch conſent ; 
the offender ſhall forfeit the books and ſheets to the proprietor, 
* who ſhall damaſk and make them waſte paper; and further, ſhall 
“ forfeit one penny for every ſheet found in his cuſtody printed or 
printing; one moiety to the Crown, the other to him who ſhall ſue 


cc 


be entered in the regiſter-book of the company of ſtationers ; and 
_ unleſs the conſent of the proprietor be alſo entered. 3tzo, The 
printer ſhall deliver nine copies of each book to the warehouſe- 
keeper of the company of ſtationers for the uſe of the libraries 
therein mentioned; and upon default, ſhall forfeit the ſum of L. 5, 
for every copy not ſo delivered; as alſo the value of the copy to 
be recovered for the uſe of the ſaid libraries, with full coſts of 
ſuit. 4, If any action ſhall be brought for any thing done in pur- 
ſuance of this act, the defendant may plead the general iſſue. Sto, 
All actions for any offence againſt this act ſhall be brought with- 
in three months after the offence done. And laftly, after the end 
of fourteen years, the ſole right of printing or diſpoſing of copies 
* ſhall return to the authors, if then living, for other fourteen _ 
years.“ „ 1 %% ᷣ 
Some bookſellers of London brought a proceſs againſt the book- 


«c 
«c 
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ſellers of Edinburgh and Glaſgow, ſetting forth, that the defendants 


had all of them preſumed to tranſgreſs the ſaid ſtatute, by printing, 


reprinting, or importing, or publiſhing and expoſing to ſale, the 


ſeveral books ſpecified, without conſent of the proprietors ; and 


therefore concluding for the penalties and forfeitures of the ſtatute; 


at leaſt, that the defendants ought to pay damages to the com- 
plainers for every ſurreptitious ropy. The purſners not being 


for the ſame. 2do, No perſon ſhall be liable to theſe forfeitures, 
© unleſs the title to the copy of the book ſhall, before publication, 
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able to bring evidence by witneſſes of any act tranſgreſſing the ſta. 
tute, waved all penalties, and reſtricted their libel to damages, or ra- 
.ther to the profits which the defendants were ſuppoſed to have made 
by dealing in an illicit trade; and to bring out the extent of theſe 
profits, they prayed a diſcovery by the oaths of the defendants. The 
claim for damages thus reſtricted was put upon this footing, that by 
the ſtatute a property is given to authors of the books publiſhed by 
them, which of itſelf is ſufficient to found a claim for damages; be- 

cauſe every proprietor is entitled to reparation and damages at com- 
mon Jaw againſt thoſe who encroach upon his property. The pro- 
perty of every book (ſaid the purſuers) is declared by the act go be- 
long to the author and his aſſigns; which implies that this proprie- 
tor ſhall be entitled to every competent action for deiending his pro- 
perty againſt the unjuſt invaſions of others, and obtaining rehef 
to the extent of his real intereſt or damage. And the relief ariſing 


trom the property thus declared, cannot be barred or excluded by 


the ſpecial penalties ſuperadded in the ſtatute ; which were intended 
as a further reſtraint againſt the wrongs and abuſes recited in the 
preamble, but could never be intended to put proprietors of books in 
a worle condition, than if ſuch penalties had not been enacted. 
The defendants, on the other hand, to prove that no action 6 da- 


mages can be ſuſtained upon this ſtatute ſeparately, nor upon it con- 
joined with the common law, premiſed the following obſervation. 


It is a rule, that laws which abridge the common privileges of man- 


kind are ſtrictly to be interpreted: monopolies and reſtraints are in- 


troduced by ſtatute contrary to natural liberty, debarring the lieges 
either abſolutely, or in favour of certain perſons, from doing certain 
things which are otherways innocent and lawful. But whatever be 
the expediency of ſuch ſtatutes, they are not to be extended by 

judges beyond their preciſe terms. It would be groſs injuſtice ſo to 
extend them: it would be abridging natural liberty without the au- 
thority of law, which is worſe than private violence. Thus mem- 


bers of the College of Juſtice are prohibited to purchaſe pleas, under 
a penalty that the purchaſer ſhall be degraded from his office. But 


as ſuch purchaſes are not declared null and void, the purchaſe is ef- 
fectual in law. Hunting in woods, parks, Cc. without licence of the 

owner, is diſcharged by ſtatute under certain penalties. Here is a 
monopoly of wild-towl granted to every gentleman within his own 


incloſures; yet if one tranſgreſs the ſtatute, the proprietor may ſue 


for the penalty, but has no claim for damages, not even a claim for 
the wild-fowl taken. There arc many ſtatutory penalties againſt 
thoſe who kill {alnon in forbidden time: by this practice thoſe who 
have right to ſalmon fiſhing undoubtedly ſuffer ; yet as this is only a 


flatutory wrong, no action of damages can lie; becauſe ſuch action 
is not given by any of the ſtatutes. And yet the prohibition of 
| dealing in privileged books, is not ſtronger than the prohibition of 


killing ſalmon in forbidden time. The like obſervation occurs 


upon 


” i nad _—— — La.) 


— 


* i ta. a 


COURT OF SESSION. 157 


upon the ſtatutes prohibiting cruives in ſalt-water under certain pe- 
naltics. Bleaching of linen- cloth with lime or pigeon- dung is pro- 
hibited under the penalty of confiſcation of the cloth, and a pecuni- 


_ ary fine: but the purchaſer who ſuffers thereby has not an action of 


damages. By the ſtatutes eſtabliſhing the poſt- office, private carriers 
are prohibited under a certain penalty to carry letters; yet an ac- 
tion of damages will not lie at the inſtance of the King or poſtma- 
ſter againſt thoſe who tranſgreſs the law. And, not to multiply in- 
ſtances which are without end, Would an action of damages be com- 


petent at the inſtance of the Eaff India Company againſt interlopers ? 


Such an action was never imagined. 


This doctrine in general is not controverted by the parſers, 
who place their whole ſtrength upon the above-mentioned ſpecia- 


lity, that by the ſtatute under conſideration, a property is beſtowed 


upon authors and their aſſigns; and therefore this argument muſt. 
be deliberately examined. When a man compoſes a book, the 
manuſcript is his property, and the whole edition is his property 


after it is printed. But let us . that this whole edition is 


ſold off, where is then his property? As property by all lawyers, 
ancient and modern, is defined to be zus in re, there can be no pro- 
perty without a ſubject. . The books that remain upon hand, are, 
no doubt, the property of the author and his aſſigns : but after the 


whole edition is diſpoſed of, the author's property is at an end: 


there is no ſubject nor corpus of which he can be ſaid to be pro- 
prietor. All that remains with him is an excluſive privilege 
granted by the ſtatute, of reprinting this book, and of barring 


others from reprinting or vending it under certain penalties. It 


is neither more nor leſs than creating a monopoly, barring others 


from dealing i in that particular commodity ; the direct conſequence 


of which is, that ſo far as reſtrained by ſtatute they muſt ſubmit ; 
but that in all other particulars, their natural liberty 1 is Preſerved 


entire, 


It is true, this monopoly or excluſive privilege is named a pro- 
perty in the ſtatute: and ſo it is in one ſenſe, becauſe it is proper or 


peculiar to thoſe to whom it is given by the ſtatute. But then it 
was not intended to be made property in the ſtrict ſenſe of the 


word; for we cannot ſuppoſe the legiſlature guilty of ſuch a groſs ab- 
ſurdity, as to eſtabliſh property without a ſubject or corpus : theſe 


are relative terms which cannot be disjoined ; and property in a ſtrict 


ſenſe can no more be conceived without a corpus, than a parent can 
be conceived without a child. Burt if the words of the ſtatute 
ſhall be laid hold of, neglecting its ſpirit and meaning, all that can 
be concluded is, that it is a property ad certum effeftum only, granted 


in order to ſupport the ſeveral actions and penalties directed by the 


ſtatute. It 1s a ſtatutory property, and not a property in any juſt 
ſenſe, to be attended with any of the effects of property at common 
law. And, indeed, this argument is ſo concluſive againſt the ſup- 
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poſition of real property, that the purſuers have been obliged to 
yield in ſome meaſure to it, by admitting that this is not a real 
property in any ſubject or corpus, but only a gua/i property. This 
is admitting all that is demanded ; for let them convert this law- 
term into common language, aud they will not be able to make it 
any thing different from that monopoly or excluſive privilege which 
is eſtabliſhed by the ſtatute. It is clear, then, that after all the 
buſtle made by the purſuers about property and the effects of it at 
common law, they have not advanced one ſtep. The only ground 
they have to take up is, to maintain, if they can, this propoſition, 
that, from their qua/i property or excluſive privilege, the ſame actions 
ariſe at common law, that are the conlequence of property taken in 
its ſtrict ſenſe: but they will not venture to take up this ground, 
becauſe it is untenible, Any wilful encroachment upon real proper- 


ty, is a moral wrong, condemned by the law of nature, and by the 


laws of all nations ; which, therefore, ought to be repaired. But an 
encroachment upon a monopoly, or an excluſive privilege, has no- 
thing naturally immoral in it, is not malum in ſe ; and therefore does 
not fall under any ſanction of the common law. It is a ſtatutory wrong, 
to be judged of ſolely upon the ſtatute ; and therefore no action can 
lie to redreſs ſuch a wrong, but what is authoriſed by the ſtatute. 
And here a reflection muſt occur, which cannot fail to make an 
impreſſion. The argument advanced for the purſuers, taken in its 
ſtrongeſt light, muſt reſolve into the following propoſition ; that an 
action of damages was intended by the legiſlature to be one of the 
means for ſecuring to authors the benefit of their own works; and 
that the only purpoſe of declaring a property to authors in their 
own works, was in order to found this action. If fo, the matter has 
been awkwardly gone about; for, not to inſiſt upon it, that this 


declared property is not to be found in the enacting clauſe, where | 


it ought to have been, but only comes in by the by as a figure of 
ſpeech ; was it not much eaſier for the legiſlature to give this ac- 
tion of damages in plain words, without attempting ſuch an abſur- 
dity as to declare a property, without any ſubject or corpus to which 
it may relate? This very conſideration, not to go further, makes it 
extremely evident, that the legiſlature never intended, in this caſe, 
either a thing ſo inexpedient as an action of damages, nor a thing ſo 
abſurd as a real property. Had they intended an action of damages, 
they would have ſaid ſo in plain terms. And it muſt be obſerved, 
that though it 1s not in the power even of the legiſlature to eſtabliſh 
property without a ſubject, it was very conſiſtent to afford an action 
of damages without ſuppoſition of any thing like property: for an 
action of damages may lie upon a ſtatute, as well as upon property, 
0 ieee 3 
In the ſecond place, ſuppoſing ſo abſurd a thing as that a real 
property 1s eſtabliſhed by the ſtatute, it appears evident that the 
purſuers can take no advantage of it, when they have not fulfilled 
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the conditions upon which it is granted. The very firſt clauſe of 
the ſtatute, which talks of beſtow ing the property upon the author, 
is what fellows : © And whereas many perions may, through igno- 


* rance, offend againſt this act, unleſs ſome proviſion be made 


*« whereby the property in every ſuch book, as is intended by this 


act to be ſecured to the proprietor, may be aſcertained ; as like- 


«* wile the conſent of ſuch proprietor tor printing or reprinting 
may from time to time be known; be it therefore further enact- 


ed, that nothing in this act contained ſhall be confirued to extend 


* to ſubject any perſon to the forfeitures and penalties therein men- 
© tioned, unlets the title to the copy ſhall, before publication, be en- 


< tered in the regiſter-book of the company of ſtationers, and unleſs 


« ſuch conſent of the proprietor be in like manner entered.“ Here 


two things are plainly implied, or rather expreſſed: firſt, that the 


property is not intended to be beſtowed in every caſe; for the words 
are, © Whereby the property in every ſuch book as I intended by 


this act to be ſecured to the proprietor, may be aſcertained.” And 
_ 2dly, The property is not beſtowed directly upon compoſing, but is 


to be claimed or aſcertained in a certain form eſtabliſhed in the ſta- 
tute, v/2. by entering in ſtationers hall the name of the book, and 
the author's conſent for printing the ſame. Upon theſe conditions 
the property is beſtowed, and not otherwiſe. Nor does this argu- 
ment land in a criticiſm upon words; it is founded on the very na- 


ture of the thing. For if it be true, in fact, that many perſons of di- 


ſtinction amuſe themſelves with compoſing books, without intending 
to take any pecuniary benefit by the publication, muſt it not be 
competent to every mortal to deal in ſuch books, as much as it was 


to deal in all books before excluſive privileges were invented? It 
follows, therefore, that every author who intends to make profit of 


his works, muſt ſignify the ſame to the public; or, in the language 


of the ſtatute, muſt have the property aſcertained to him. And as 


the method for claiming or aſcertaining this property is alſo laid 
down in the ſtatute, there muſt be eſtabliſhed a preſumptio juris et de 


Jure, that every new book which is not thus entered in ſtationers hall 
is abandoned to the public, and a 8 ſubject of commerce for 


every man to deal in, : 
In the third place, Suppoſing all obſtructions removed, which bar 


the purſuers from a property in this caſe ſtrictly taken, and ſuppoſe 
their property to be ſuch as to afford the ſame actions that may be 
founded on real property; yet it does not appear that they could 


take any benefit from theſe conceſſions. For how are damages to 
be aſcertained? The only footing to go upon is, to ſhow how far 
the proprietor's fale is leſſened by interlopers. But this can never 
be determined otherwiſe than by mere conjecture; the proprietor 
himſelf cannot be certain that the perſons who dealt with the in- 
terlopers would have purchaſed from him; without which the aſ- 


| e We is ons the reach of law. And the purſuers 


tacitly 
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tacitly yield this point, when they agree to confine their claim of 
damages to the ſuppoſed profits made by the defendants. Their 
claim ſo qualified does indeed relieve them of ſome part of the diffi- 
culty of proof, by no means of the whole: becauſe an interloper who 
has ſome part of a piratical edition in his poſſeſſion, cannot know 
what profits he makes till the whole be ſold off. But to let this paſs: 
where is the foundation in law, equity, or common ſenſe, to deprive 
the defendants even of their profits, unleſs the purfuers can ſpecify that 
they have ſuffered thereby ? If their tale be not leſſened, they have 
no juſt ground of complaint. Let us give an example, which ſhall be 
Millar's Dictionary, publiſhed in two folios, and fold at a price be- 
yond the reach of common gardeners. If a printer ſhall undertake 
an impreſſion of this book on a very ſmall type and very coarſe pa- 


per, which will be purchaſed only by common gardeners, Philip Mil. 
lar and his aſſigns will not loſe a ſhilling by this edition: yet, by 


this low-priced book, knowledge in gardening is ſpread much to 
the benefit of the public. Would it be reaſonable or juſt to deprive 
ſuch an undertaker of his profits, when the public gain by the un- 
dertaking, and Mr Millar loſes nothing? It is obvious, then, that 
this claim for profits cannot be ſupported leſs or more as a claim 
f damages, when there is really no damage to the party privileged, 
or, which is the ſame, where damages cannot be proved. 


In the fourth place, As it has been made evident that no action for | 


damages can lie upon this ſtatute, nor ariſe out of it; it will be 
equally evident, that the legiſlature never intended to afford ſuch a 


remedy againſt interlopers, not only for a reaſon given above, but 


alſo for the following reaſon, that it muſt have been foreſeen, that 


ſuch an action could have no other effect than to lead people i into 
inextricable proceſſes ; it being impoſſible, in the nature of things, 


to aſcertain damages in any ſatisfactory manner to be the founda- 
tion of a judgment of a Court. Can we believe that this matter has 
been overlooked by all the Princes in Chriſtendom, who are in uſe to 


Live privileges to authors? for we ſhall find not one example of gi- 


ving an action of damages among the many checks that have been 


contrived to ſecure to authors the monopoly of their own works. In 
lieu of damages, the conſtant rule is, to confiſcate the books, or part 


thereof, to the author, and to give him over and above a dump ſum 


in name of penalty upon the tranſgreſſor. And when we conſider 
the preſent ſtatute, it is not even ſo favourable to authors, as are the 
patents which have been commonly given by ſovereign Princes. Far 
from affording an action of damages, it does not go ſo far as theſe 
patents in giving a lump ſum to the author in name of damages. It 
does not give to the proprietor even the books forfeited, which : are 


ordered to be damaſked and made waſte paper of. 


Further, there is ſcarce one clauſe in the ſtatute that is not di- 


rectly or indirectly inconſiſtent with this fuppoſed claim of damages. 
In the firft Place, damages were not t overlooked 3 for an action is 


given 
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given to every univerſity for the value of every undelivered copy, 
with full coſts of ſuit: damages are given in this caſe, becauſe they 
may be legally aſcertained. The ſame conſideration muſt have oc- 
curred with regard to the author; but to him damages are not given, 
becauſe they cannot be aſcertained. 2dly, Allowing the defendants 
to plead the general iſſue in any action or ſuit commenced in purſu- 
ance of this act, is a proof that the legiſlature had no view of dama- 
ges to be claimed in a Court of Equity: every action that can be 
commenctd in purſuance of this act muſt go before the courts of 
common law, and be determined by a jury. 3dly, All actions, ſuits, 


Sc. upon this ſtatute ſhall be commenced within three months, Cc. 


This could not have been the caſe, had there been any view of an ac- 
tion of damages; which in its nature is perpetual. And 14/ly, No 
action of damages can lie while the claim for the penalty ſubſiſts. 
Now, it is a ſtrange action of damages which the proprietor can be 


deprived of, by any one commencing a popular action for the penal- 


ty. What if the proprietor ſhall commence his action for damages 


within three months, and thereafter a popular action be raiſed for 
the penalties alſo within the three months; Which of theſe purſuers 


ſhall yield to the other ? for it is plain that both actions cannot ſub- 


fiſt together. The claim for the penalty, it is ſuppoſed, would be 


preferred, being founded in the expreſs words of the ſtatute. At this 


rate an abſolute ſtranger ſuing for penalties, ſhall cut out the pro- 
prietor claiming only his damages. This would be ſo disjointed a 


thing as not to be juſtifiable upon any ſort of principles; and it may 
ſerve for an inſtance, that there is no end of wandering when people 
deſert the beaten tract of the law, and ſeek out new paths to them- 


ſelves. 


The purſuers endeavoured to 1 an argument to the preſent 


| eaſe, from a bill of equity in Exchequer for the ſingle duty of beer 


or ale; which is ſuſtained, waving penalties ; the extent thereof to 
be diſcovered by the oath of the defendant : but in vain; for there 
is no ſimilitude betwixt theſe caſes. The act of Charles II. eſtabliſh- 


ing the hereditary exciſe, provides, © That there ſhall be paid to the 


* King, his heirs and ſucceſſors, for ever, the duties following, =.” 


under the penalty of double duty upon failure of payment in the 


terms appointed. Here is preciſely a debt eſtabliſhed by ſtatute; 


which may be recovered by a common action of debt, as well as by 


a bill in equity. But, will it not follow from this inſtance, or any ſuch 


inſtance, that damages may be recovered either by an action of debt, 


or by a bill! in equity, from a perſon who does a thing innocent in it- 
ſelf, and lawful by the common law of the land, and which is only 
diſcharged by ſtatute under certain penalties ? If the perſon take his 


hazard of theſe penalties, and pay the forfeit, he fulfils the law, and 


is no further liable. 
Found, That no action lies upon the ſtatute, except for ſuch books 
. a5 have been entered in ſtationers-hall in terms of the ſtatute. 


And found, That no action of damages lies upon the ſtatute.” 
Sdn” > ana. Pon Ne XCIIL. 
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Ne Xin. | 22d June 1748. 
RoBFRT Tupncrt contra Tyomas TURNBULL. 
11 1 L of E X CHAN GE. 


ROBERT TAYLOR writer in Hauict, having uſe for L. 29 Sterling, 

which he knew his aunt Fean Taylor had in ready money, and 
chuſing to hide the borrowing from his aunt, to whom he gave him- 
ſelf the airs of being a moneyed man, prevailed upon Robert Tudbope 
to act the part of the borrower. Robert Tudbope accordingly got the 
money and granted his bill, dated 2gth March 1743, and payable the 
29th of March 1744, which Fean Taylor delivered to Robert Taylor, who 
was her ordinary doer, to be kept for her uſe with her other papers. 
The moment ſhe was gone, Robert Tudbope delivered the L. 29 to 


Robert Taylor, and took his bill for it, of even date with the other 


bill, and Payable at the ſame tem. 
Some time thereafter, Robert Taylor preſſed by Thomas T La mer- 


72 chant in Harwich for payment of an account of L. 17 tin could | 


find no other fund for ſatisfying the creditor but his aunt's bill, 


which remaining blank in the drawer's name, he filled up his own 


name as drawer, and indorſed the ſame to Turnbull. Diligence upon 
this bill againſt Robert Tudhope obliged him to bring a ſuſpenſion be- 
fore the Court of Seſſion, founding upon the counter-bill granted to 


him by Taylor as a ground of compenſation, which in this caſe he in- 


ſiſted ought to be good againſt the indorſee as well as the indorſer. 
And in limine the following fact was aſcertained by the charger's ac- 
knowledgment, that the bill was indorſed to him for payment of an 


account of L. 17 Sterling due to him by Taylor, made up partly of 


| lent money, and partly of goods furniſhed ; and that he was to ac- 
count to Taylor for the ſurplus of the bill when received. 


The Lord Ordinary having repelled the ground of 8 


and found the letters orderly proceeded for L. 17, to which extent 


the indorſation was for a valuable conſideration, the ſuſpender ſub- 
mitted the following reaſons to the Court, premiſing, That a diſtinc- 
tion ought to be made betwixt a bill in re mercatoria, where three 
perſons are concerned, and a bill betwixt two perſons. The former, 
by ſaving the carriage of money from place to place, has great re- 
ſpect paid to it, and is intitled to extraordinary privileges. The lat- 


ter, a more dangerous ſecurity than a bond, and anſwering no end of 


commerce that a bond does not anſwer, is intitled to no peculiar pri- 
vilege more than a bond; and, if compenſation be good againſt an 


onerous aſſignee, it ought to be equally good againſt the indorſee of 


ſuch a bill. A bill of exchange payable to a third party is conſider- 


ed in law as a bag of money, which palles freely from hand to hand 
without any impediment. Thus it is eſtabliſhed in practice, that 


compenſation 
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compenſation upon the debt of the indorſer does not meet the oner- 
ous indorſee to a bill of exchange. But no ſtatute, nor no deciſion 
has ſaid, that a bill betwixt two perſons, which can have no other 
effect than to be a ſecurity for debt, 1s endowed with the ſame privi- 


leges. So late as the year 1714, it was doubted in the Court of Seſ- 


ſion, whether inland bills of exchange are intitled to the extraordi- 

nary privilege of barring compenſation ; and it was reſolved in the 
_ affirmative, upon the report of trading merchants, who all teſtified, 
that it was the conſtant practice. This happened in the caſe of Fair- 
balm contra Cockburn, 24th June 1714, compiled by Preſident Dalrym- 


ple. At that time there could not be the leaſt idea that a ſecurity 


for money, in the form of a bill, was intitled to the ſame extraordi- 
nary privileges. 


The Court will cer upon what footing theſe bills 8 
They have no privilege, by act of parliament, as inland bills of ex- 


change have; for the act 36. parl. 1696, obviouſly relates to bills 
of exchange only. It ſtatutes, © That the ſame execution ſhall be 
« competent, and proceed upon inland bills or precepts, as is provid- 


ed to paſs upon foreign bills of exchange by the act 1681. The 


execution provided by that act is regiſtration and horning within ſix 


months of the date, in caſe of not acceptance, and within fix months 


of the term of payment in caſe of acceptance ; againſt the drawer or 


indorſer in the former caſe ; and againſt the accepter in the latter. 
This is the diligence which is appointed to proceed upon inland bills 


and precepts, relative only to bills of exchange, where three perſons 
are concerned. It follows then, that a ſecurity for debt in the form 
of a bill, having no authority from the ſtatute, is only ſupported by 


cuſtom. Now let us examine whether there be either reaſon or cuſ- 
tom for giving ſuch bills any privilege beyond a bond: there are 
reaſons for giving them leſs indulgence, but none for giving them 
greater. And as for practice it has been obſerved, that, ſo late as 


the 1714, it was doubted, whether even inland bills of exchange had 
theſe extraordinary privileges. If, ſince that time, ſimple ſecurities 
in the form of bills have acquired theſe privileges, i it is incumbent 
upon the charger to give evidence of it. 

In England ſuch a thing is not known as a ſecurity for money in 
the form of a bill, where there are only two perſons concerned as in 


a bond. The very definition given by all the writers of an inland bill, 
is, That which is drawn by one merchant reſiding 1 in one part of 


e kingdom upon another reſiding in ſome city or town, within 
* the ſame city or kingdom, payable to the perſon expreſſed in the 
© bill.” And the gth and 1oth Will. III. cap. 17. directs the man- 


ner of preſenting ſuch bills, and of the porteur's doing diligence upon 


them, juſt as in Scotland. What the Engliſb have in place of bills 

betwixt two perſons, are promiſſory-notes, binding though not holo- 
graph, and alſo indorſable ; but theſe promiſſory-notes have no extra- 
ordinary ow eg, | ck as bills of exchange Have. And there can 
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be no reaſon for giving the bills under conſideration a greater privi- 
lege than the deed which correſponds to them in * vix. a pro- 
miſſory- note. 
2do, It ought to be ſeparately relevant, that the term of payment 
of the bill is at the diſtance of a full twelvemonth, which proves, 
that it could not be in re mercatoria ; and therefore, at any rate, not 
intitled to any extraordinary privilege. What if the term of pay- 
ment were put off for two years, or for three years, would the Court 
ſtill bar compenſation and arreſtment, and would they even bar pay- 
ment, if vouched only by a receipt on a paper apart? Theſe extra- 
| ordinary privileges are even denied to bills of exchange that are al- 
lowed to he over beyond the ordinary time of negotiation. Multo 
 magis ought they to be denied to bills, that by their very conception 
are deſigned to lie over, and not to have any quick or regular circu- 
lation. 
3tio, Suppoſe the bill in queſtion were a proper bill of exchange, 
yet the compenſation proponed ought to be ſuſtained againſt Turn- 
bull. In practice we make a great diſtinction betwixt indorſations 
in the courſe of commerce, and indorſations granted for ſecurity of 
anterior debt, as well as we make betwixt bills granted in the courſe 
of commerce, and bills for ſecurity of anterior debt. An indor- 
ſation for ſecurity of anterior debt is effectual in law, but then the 
indorſee has none of the extraordinary privileges: he muſt conde- 
ſcend to ſtand upon the ſame footing with an aſſignee to a bond. 
Thus a diſcharge was found good againſt an indorſee, though not 
marked on the back of the bill; becauſe the indorſation was not for 
an adequate onerous caule, nor for value given at the time, but only 
in ſecurity of bygone debt. F. ountainhall, 15th January 1708, Graw- 
furd contra Pyper. 
The Lords at adviſing, gave very different opinions upon this caſe. 
Arniſton declared ſtrongly for the diſtinction above ſtated betwixt a 
bill of exchange, and a bill choſen in place of a bond to vouch a debt 
betwixt two perſons. Tinwald thought that a bill containing a diſ- 
tant term of payment is ſcarce intitled to any privilege. Elchies 
Vas of opinion, that where a bill of exchange is indorſed for ſecuri- 
ty of debt, the indorſee is not intitled to any privilege ; which was 
the caſe in the deciſion cited from Fountainhall, But he obſerved, 
that the bill in the preſent caſe was indorſed for payment of the L. 17 
ſterling, which is, ſtrictly an onerous cauſe, and the fame as if the in- 
dorſee had paid the L. 17 in ready money for the indorſation. But 
the reſult was, to adhere to the Lord Ordinary's interlocutor, repel- 
ling the ground of * 


No XCIV. 
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No XCIV. 2d November 1748. 
Lady KELHEAD contra John WALLACE, c. 
COMPETITION. 


EveERAL creditors of Sir Jobn Douglas of Kelhead, having arreſted 
his rents of Kelhead, were called in a multiple-poinding, where 
compearance was made for the Lady Dowager of Kelhead, claiming 
preference, by virtue of her infeftment, for ſecurity of a liferent 
annuity of 2000 merks; and containing an aſſignment to the rents, 
with her huſband's perſonal obligation to pay her the ſaid annuity. 
Hitherto ſhe had not been in poſſeſſion of the land, having de- 
pended upon the perſonal obligation for her payment; and ſh * had 
not attempted a poinding of the ground. 
The arreſters arguments for preference were theſe: A alata of 
property carries the rents as an acceſſory, which therefore may be 
demanded from every intromitter. An infeftment of annualrent 
does not per /e carry the rents more than the land itſelf; though it is 
a means of acquiring both by a decree of poinding the ground. 
An infeftment of annuity is of the ſame nature with an infeftment 
of annualrent : they are not rights of property, but only ſervitudes 
upon land ; and the infeftment per /e 1s not a title to levy the rents, 
more than to enter into the natural poſſeſſion of the land itſelf. 
And thus ſays Lord Starr, tit. Infeftment of Annualrent, 5 6. ſpeak- 
ing of the ſeveral ſorts of rents known in the law of England - 
«'Rent-charge is that which not being by reddendo, yet is ſo con- 
« ſtitute, that the annualrenter may brevi manu poind the ground 
« therefor. We have no ſuch annualrent, for we admit of no 
„ diſtreſs without public authority : but all execution muſt 
© ceed by decrect and precept.” And in a caſe ſimilar to the 
preſent, obſerved by Durie, 24th March 1626, Gray contra Tenants, 
it being pleaded for the annualrenter, that tho' he had a right to 


poind the ground, he was not thereby deprived of his right to the 


rents, and that it was in his option to take himſelf either to the 


one or to the other: and it being anſwered, that the naked infeft- 
ment gives not an action againſt the tenants for their rents, but 
only an action for poinding the ground ; the Court preferred the 
_ arreſter to the rents, ſeeing the annualrenter had not a poinding 
of the ground. Nor can the creditors find a contrary decifion upon 
record ; for, in the caſe obſerved by Durie, 15th March 1637, Guthrie 
contra Earl of Galloway, where a proceſs was ſuſtained at the in- 
ſtance of an annualrenter even againſt intromitters with the rents, 
a decree of poinding the ground had paſſed, which was the ratio 
decidendi; for the Lords were of opinion, that by taking poſſeſſion. 
upon a decree of poinding the ground, the rents became the pro- 
perty of the creditor, and might be claimed from every intromit- 
4 I. ter, 
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ter. This certainly was a ſtretch, and which has not been followed in 
practice ; bur the creditors are not concerned, as it does not touch 
their caſe. One caſe more thall be cited from Fountainball, 5th July 
1701, Kinloch contra Ruchbe id, which ſtands thus: An infeftment of 


annualrent is no ſufficient title whereupon to purſue a perſonal 


action for rents, unleis an aſſignment to the rents be contained in 
the annualrent- right: but an annualrentcr, after obtaining à de- 


cree of poinding the ground, finding her execution diſappointed. 
by the goods being privately carried off the ground, the Lords, in 
a new proceſs for the rents, found the tenant liable perfonally for 


them to the extent of the goods that were upon the ground at the 
time of the citation in the poinding of the ground; becauſe the 
ſubject was thereby rendered litigious. | 

Theſc things being premiſed, it was urged for the arreſters, that the 
Lady muſt found her preference either upon her real right of annual- 
rent, or upon the aſſignment to her of the rents: if upon the latter, 


the arreſtment muſt be preferred, unleſs the aſſignment had been 
intimated before the date of the arreſtments ; if upon the former, 


a right of annualrent, without a decree for poinding the ground, 
ſo far from being a ground of preference, is not even a title to levy 
the rents. 


The Lady, upon her annualrent-right, . as welt pretend to 
compete with adjudgers of the land, as with arreſters of the rents. 


She has no title either to the land or to the rents, but by a decree of 
poinding the ground: when ſhe proceeds to this execution ſhe will 
be preferable as to both; but w ithout it ſhe has no better title to 
the rents than to the land. | 

3 The Lords unanimouſly preferred the annuitant.” 


Elchies did not diſtinguiſh a right of property from a right of 
annualrent ; contending, that by a right of annualrent, all that 
grows on the ground is the property of the annualrenter, to the 
extent of his debt; and that a poinding of the ground does not 


| beſtow any new right, being only neceſlary, like a proceſs of mails 
and duties to a proprietor, to force the tenants to pay; becauſe 


neither can force payment breve manu. Arniſton added, that ac- 


cording to the doctrine laid down by the arreſters, an annualrent- 
er is not in ſafety to take payment voluntarily from the tenants, 
but muſt inſiſt in a poinding of the ground, which would make an 
infeftment of annualrent a very troubleſome ſecurity, becauſe of 


the many informalities that this exccution 18 generally attended 


with. 
Elchies further obſerved, that in the competition of the creditors 


of Naughton, there were ſeveral annualrenters, ſome of whom had a 


diſpoſition of the property, ſome not, and that all were preferred to 
the arreſters. 
The ſeeming difficulty of this judgment is, that upon an annuity 


or annualrent-right an action of mails and duties is not competent 


againſt 
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againſt the tenants, unleſs they have agreed to pay their rents to 
the creditor. And if fo, what title has the annuitant to compete 
with the arreſters about rents to which ſhe has no right? To this 
the ſolid anſwer is, that tho” ſhe cannot claim the rent directly, yet 
the can poind the tenant's goods to the extent of the rent, for pay- 
ment of her annuity ; and in this fituation it would be unjuſt to 
oblige the tenants to pay their rents to the arreſters, unleſs they 
ſhould be warranted againſt the poinding of the ground. 


No xc . 5 „5 Ioth November 1748. 
Sir ARCHIBALD GRANT contra ROBERT GRANT of Lurg, &c. 
B A N K K VT T. 


FROPERT GRANT having, in the year 1731, made a purchaſe of 
the eſtate of Tillifour, borrowed ſeveral ſums from Grant of Lurg, 
and others, which he applied for payment of the price. Robert 
Grant had been employed by Sir Archibald Grant, as his factor upon 
the eſtate of Monymuſk : this factory was, anno 1739, converted to a 
tack of the whole eſtate; and it was part of this bargain, that Ro- 
bert ſhould undertake he arrears due by the tenants, for which he 
granted to Sir Archibald an obligation for L. 800 Sterling. This was 
an unlucky tranſaction for Robert Grant, by which he loſt conſide- | 
rably. Finding Sir Archibald's claim ſwelling every year, and 
being apprehenſive about his other creditors who had lent their 
money to diſcharge the price of his eſtate, he came to a reſolution 
to ſecure them in all events upon his eſtate of Tullifour. This re- 
ſolution he executed the 15th February 1733, claſſing theſe creditors 
in three ſeveral bonds, upon which he proceeded to give ſaſine 
the ſame day: and it came out upon proof, that the creditors knew 
nothing of theſe ſecurities granted to them till afterward, and that 
it was Robert Grant's intention to ſecure them in a preference before 
Sir Archibald. This fact furniſhed Sir Archibald an objection which 
he proponed in a ranking and fale of Robert Grant's eſtate, viz. that 
theſe infeftments of annualrent were null and void upon ſeveral 
grounds. 1m, As being granted againſt the original law of juſtice. 
2d, Againſt the authority of the civil law, and the actio Pauliana. 
3749, Againſt our ſtatute 1021. And /aflly, Aue again the ſtatute 
. 

In anſwer to theſe grounds, it was premiſed, that there is bl 
in our ſtatutes nor practice to favour an objection againit theſe _ 
heritable bonds, granted in ſecurity of juſt and onerous debts. . 
The ſtatute 1696 is quite out of the caſe. Far from being a notour | 
bankrupt within lixty days of theſe bonds, Robert Grant continued 
in credit for a long time thereafter ; and Sir Archibald himſelf who 
makes the objection, took an heritable bond from him, 28th 


October | 
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October 1734, more than a year and a half after theſe bonds. As for 
the ſtatute 1621, it is a direct authority againſt the objector, be- 
cauſe it is underſtood by that ſtatute, and is eſtabliſhed law, that 
bare inſolvency deprives net any man of the adminiſtration of his 


own affairs, nor prevents him from paying or ſecuring his creditors 


in what order he pleaſes. The only exception is, that after dili- 
gence by one creditor, the inſolvent perſon cannot prefer any other ; 


ſuch preterence being underſtood purpoſely done to diſappoint the 


effect of the diligence. 


If then there be any wrong to be the foundation of a reduction, 


it muſt lie upon the general head of fraud, to furniſh a challenge 
at common law. And to make out this fraud, the following pro- 
poſition muſt be maintained, That, after a man knows himſelf to be 
inſolvent, it is wrong in bim to do any deed to prefer one creditor 


before another ; which, in other words, is maintaining that an in- 


ſolvent perſon, knowing himſelf to be ſuch, is barred by the com- 


mon law from the management of his own air, from making pay- 


ment to any one creditor, and from granting any one creditor a 
ſecurity. This doctrine has no foundation in the common law ; 

becauſe inſolvency does not deprive a man of his property, nor of 

the adminiſtration of his property, of which payment or granting 
ſecurity are rational and ordinary acts. Nay, our ſtatutes ſuppoſe 
_ a contrary doctrine: the act 1621, goes no further than to cut down 
a ſecurity granted to a creditor, in prejudice of a more timeous 
diligence uſed by another creditor : and it does not even cut down 


payment made after diligence 3 and the act 1696 ſuppoſes, when no 


diligence 1 is done, as in the preſent caſe, that all acts of adminiſtra- 
tion, ſuch as ſale, payment, ſecurity, Cc. are good in law, unleſs 
executed within threeſcore days of notour bankruptcy. 1 8 
Suppoſing there were any dubiety as to theſe points, other difficul- 
ties remain to be ſurmounted before the objection can be ſupported. 
In the firſt place, how does it appear that Robert Grant knew him- 
ſelf to be inſolvent? The contrary appears from the depoſition of 
the notary, the man he truſted, and to whom he would communicatc: 
his ſentiments without diſguiſe : he depones upon the converſation 


he had with Robert Grant, who told him, © that he was reſolved to give 71 


« theſe ſecurities to his other creditors, becauſe there was a fund in 


the hands of the tenants of Monymuſt ſufficient to pay Sir Archibald; 
and if this was his opinion, it cannot be ſaid that his granting a 


ſecurity to his other creditors was in him a wrong or immoral act. 
But ſuppoſing, for argument's ſake, that Robert Grant knew him- 


ſelf to be inſolvent, it will not follow that he did wrong in pre- 
| tering his other creditors before Sir Archibald; for he owed them 


_ this preference in common juſtice, as the very eſtate upon which he 
gave them preference was purchaſed with their money. On the 


other hand, it was a hard bargain which Robert Grant had unluckily : 


engaged himſelf in with Sir Archibald; and if he was conſcious, 
which for ongh:. appears is the cafe, that he faithfully applied to Sir 
5 | Archibald's 


* * 
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Archibald's behoof whatever he drew out of his eſtate, it would have 
been unjuſt to have preferred Sir Archibald upon the land-eſtate, or 
to have brought him in pars paſſu with theſe creditors ; ſo that Robert 
Grant did the honeſt and fair thing, when he ſecured theſe creditors 
upon his land-eſtate, which was purchaſed with their money, and 
who truſted their money with him upon the faith of that eſtate. 

But, in the third place, ſuppoſing Robert Grant to have acted 
wrongouſly, why is this wrong to be turned againſt the creditors 
who had no acceſſion to it? It is not alleged that they knew of Ro- 
bert Grant's inſolvency ; 1t appears by letters in proceſs, that ſome of 
the creditors, Grant of Lurg in particular, were demanding their mo- 
ney 3 and there is a letter by Robert Grant to Lurg, 1ſt September 1732, 
in anſwer to one craving payment, wherein he promiſes payment of 
half of Lurg's ſum at Martinmas, and the other half at Whit/unday; 
adding, © but if you are poſitive, ſhall get the whole.” Lurg there- 
fore, when he got the real ſecurity delivered to him, conſidered this 
as no more than a piece of juſtice done him by his debtor; that, 
ſince he had failed in his promiſe of payment, he had done what was 
the next beſt, viz. ro give him a ſecurity. 

What remains only to be obviated, is the authority of the Roman 


law, which the objector in vain calls to his aid. It is very true that 


by the actio Pauliana, ſecurities given by a bankrupt to one or other 
of his creditors preferring them before the reſt, are reſcinded; and 

the authority cĩted proves this and no more: but then it is as true 
that the actio Pauliana did not ariſe till the debtor's effects were ſe- 


queſtrated, a curator bonts named, and the creditors put in poſſeſſion. 


The actio Pauliana was given by the prætor; and the prætor's edict, 


which is contained in the firſt law, Que in fraud. creditor. expreſsly 


mentions the creditors to be in poſſeſſion. Juſtinian, deſcribing the 
actio Pauliana in his inſtitutes, tit. 6. $6. makes it an expreſs condi- 
tion of giving the action, that the bankrupt's eſfects be in poſſeſſion 
of the creditors. And accordingly, the eſtabliſhed definition or de- 
{cription of this action given by all commentators is,“ Actio in fac- 


tum competens creditoribus in poſſeſſione in mi rs, vel curatori bonorum ad. 


« verſus pl ſores fraudis conſci 125. ad res in fraudem creditorum aliena- 
* tas cum omni cauſa reflituendas.” 


„Found the heritable bonds of coats. were fraudulent, 
% deviſed and made with intent to prefer the creditors therein 
© named before Sir Archibald Grant; and therefore reduced the 


« heritable bonds ſo far as to ſubſiſt only and be ranked pari 
* paſſe with Sir Archibald.” 


In this caſe a diſtinction ought to be made betwixt ordinary acts 
of management, levying rents, uplifting and paying debts, granting 
ſecurities, c. done in the proſecution of a man's affairs ; and extra- 


ordinary acts, ſuch as granting a preference to one ſet of creditors 


before another, when a man has no other proſpect bur bankruptcy. 
Infoly ency merely is no objection to the firſt ; becauſe ſuch acts are 
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done with a view to carry on affairs, and in the hopes of better for. 
tune; and therefore are not only innocent but commendable. The 
ſecond, though not properly a fraud, is a moral wrong; becauſe, in 


effect, it is beſtowing upon one creditor what ought to be given to 


all: and ſuch moral wrong cannot be ſupported by a court of juſtice: 
it muſt be reduced, and no perſon allowed to take benefit by it. 


No XCVI. e 22d Mevenler I748. 
| Extcurors of Captain CRaIc contra his Rect. 


HUSBAND and WIFE. 


APTAIN. William Craig, 23d of May 1744, took a bond from 
John Davidſon of Whitebouſe, for the ſum of L. 200 Srerling, bear- 


ing a receipt of the money at Whiz/unday preceding; and the obliga- 
tion to pay is in the following terms : © Which ſum of L. 200 Ster- 


ling, I bind and oblige me, my heirs, executors and ſucceſſors, to 
content and pay to the faid Captain Willtam Craig, his heirs, exe- 


„ cutors or aſſignees, at the term of Martinmas next to come, with 


« annualrent of the ſaid principal ſum, from the ſaid term of Whit- 
« ſunday laſt paſt, to the ſaid term of payment, and yearly and term- 
ly thereafter, during the not payment.” The Captain died in 


October 1744, before the term of payment, and the queſtion occurred 


betwixt his relict and executors, Whether the bond was moveable 


quoad fiſcum et relictam. The Lord Ordinary, © in reſpec that nei- 


ther the principal ſum, nor the firſt term's annualrent, became | 
e payable at the time of Captain Craig's death, found that the bond 


fell under the jus relidte.” The executors reclaimed; and endea- 
voured to make good this propoſition, That a bond bearing intereſt 


at the time of the creditor's death is heritable quoad cum et relictam, 


equally, whether he died before or after the term of payment, 


As the taking intereſt for money is forbid by the Canon law, ſub- 


terfuges became neceſſary in order to evade the force of the law. In 
England, mortgages and double bonds were invented : we had in 
Scotland mortgages, or proper wadſcrs, and annualrent-rights, which 
intitled the creditor not to take his intereſt from the debtor, but out 


of the rents of the land; and which in effect were a ſpecies of wad- 


ſet, looſeable in the ſame manner by premonition and requiſition. 
After the Reformation, which ſet us free from the yoke of the Canon 
law, people began to lend their money upon perſonal bonds bearing 
a clauſe for payment of intereſt ; and theſe new-invented ſecurities, 
coming in place of annualrent-rights, were underſtood to be heri- 
table like them, being in one ſenſe feoda pecuniæ. 


But at firſt when theſe ſecurities crept in, people, under impreſſion 


of the former Practice, were generally anxious to put the ſtipulation 


for 7 


4 
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tor intereſt upon ſuch a footing as to evade this objection. One com- 
mon clauſe was, to oblige the debtor to ꝓay at the term, and, in caſe 
of failure, to pay intereſt in name of damages ; which was thought 
leſs liable to objection than to ſtipulate intereſt directly. In ſuch a 
caſe, if the creditor died before the term of payment, the bond was 
fimply moveable, not bearing intereſt at that period, and conſequent- 
ly not being a feodum pecunic. 

Sir Thomas Hope, in his Minor Practigues, { 103, obſerves, that the 
oreat variety there was in the clauſes ſtipulating intereſt made the 
Court very uncertain in their deciſions ; © ſometimes they judged no 
bonds to be heritable, except they bore a clauſe to infeft ; other 
times, they found a bond heritable without a clauſe of * | 
« jf it bore an obligement to pay annualrent to the creditor, as well 
« infeft as not infeft.” But then he concludes with this obſerva- 
tion, © that at laſt they found it heritable, albeit it want both clau- 
« ſes, if it bear obligement to pay annualrent. And to ſhew that 
this 1s to be underſtood in general, whether the creditor die before 
or after the term, he puts a caſe in the paragraph immediately fol- 
lowing as the only exception, the ſame that is above mentioned, v2. 
where the bond bears annualrent after the term of payment, in caſe 

of failzie, that, in that caſe, if the creditor die before the term, the 
bond is conſidered as ſimply moveable. And with him agrees Sir 
George Mackenzie, Book ii. tit. 2. $ 5. pronouncing, in general, bonds 
bearing annualrent before the 1641, to be heritable to all effects. 

But we have a greater authority for this doctrine than any of our 
authors, viz. the ſtatute law. The act 32. parl. 1661, enacts © All 
* contracts and obligations for ſums of money, containing clauſes 
for payment of annualrent and profit, to appertain to the neareſt. 
of kin, and to the defunct's executors and legators ; but that ſuch 
bonds ſhall not fall under ſingle eſcheat, nor ſhall any part thereof 
pertain to the relict jure relicta, nor to the huſband pure mariti,” 
And it alſo declares this to have Horm the law of Scotland before the 

1641, as is above made out. 

The doctrine laid dow: for the relict is, that bonds bearing in- 
tereſt, where the term of payment of intereſt is not come at the 
creditor's death, are deemed ſimply moveable, fo as to fall under 
the jus maritt ct relictæ, and to be carried by ſingle eſcheat. But 
this tcems to be a whimſical doctrine, without any rational founda- 
tion. The parties are agreed, that perſonal bonds bearing intereſt 
are heritable, as having come in place of annualrent-rights. All 
our authors fay ſo, and the point cannot be controverted. But an 
infeftment of annualrent has ever been held an heritable ſubject a 
principto, deſcendible to the heir at whatever time the creditor dies; 
_ even ſuppoſing him to die before the firſt term's payment of the an- 
nualrent; and therefore the ſame muſt hold as to perſonal bonds 
bearing intereſt. or annualrent, If intereſt be ſtipulated from the 


date | 
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date of the bond, it is a fecdum pecunie; and therefore heritable as 
well before the term of payment of intereſt as after. 

* The Lords adhered; and what principally ſeemed to move them 

* was, the authority of the Lord Starr, J. 2. tit. 1. 4.; and of 

2 Mackenzie, Book ii. tit. 2. 4 9.“ 


No XCV II. V 22d November 1748. 


JAMES SUTHERLAND, apparent Heir of Kinminity, contra His Fa- 
rTurk's CREDITORS, 


PASSIVE TITLE: 


JLEXANDER SUTHERLAND late of Kinminity, after contract. 
ing great debts upon the faith of his two eſtates of Clyne and 


Kade died in the ſtate of apparency as to the eſtate of Clyne. 
The diſcovery was made after his death that he was inſolvent; and 


the creditors followed the ordinary courſe of proceſſes upon the paſ- 
five titles againſt the heir- apparent: ſome of them having got de- 


crees of conftitution, deduced adjudications of both eſtates upon ſpe- 


cial charges to enter heir. Others, who proceeded afterward to ex- 


ecution, were met with a renunciation by the heir ; which obliged 


them to content themſelves with adjudications cognitionis cauſa of the 


eſtate of Kinminily, for they could not by that execution affect the 


eſtate of Clyne, in which their debtor was never infeft. 
In the name of the heir- -apparent, who was an infant, a reduc- 


tion was brought, on the head of minority and leſion, of the decrees 

of conſtitution and adjudication taken againft him. He was re- 
poned againſt the perſonal decerniture, and quoad any ſeparate eſtate 
to which his father, the deceaſed debtor, had no title. But this did 
not anſwer the purpoſe intended by this proceſs, which was to 


poſſeſs the eſtate of Clyne without being liable for the father's debts; 


it being underſtood to be law, according to ſeveral late decifions, 


that the act 1695, providing for the debts of the heir-apparent who 


has been three years in poſſeſſion, does not ſubject the next heir- 


apparent, if he only poſſeſs without making up titles. And there 


fore it was contended for the purſuer, that the adjudications ought 


to be ſet aſide altogether quoad the eſtate of Cyne, upon this medium, 
that a renunciation given in debito tempore, muſt have confined the 
whole creditors to adjudications cognitionts cauſa, affecting the eſtate 
of Kinminity only; and that by this neglect, the infant was barred 
from poſſeſſing the eſtate of Clyne, which was his right qua heir-ap- 
parent, 2do, It was argued for him, abſtracting from the leſion, 
that being reponed againſt the decrees of conſtitution, theſe decrees 
are reduced in effect to be decrees of cognition ; conſequently that 


the adjudications founded upon theſe decrees mult be conſidered as 


ad judications 
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adjudications cognitionis cauſa, which cannot carry any ſubject but 
what was the debtor's property. 

Anſwered to the %, The creditors truſted Kinmmity upon the 
faith of his being proprietor of his whole eſtate ; and it was betray- 
ing the truſt repoſed in him to prefer his heir belle his creditors, 
by forbearing to complete his titles; and the purſuer who endea- 
vours to take advantage of this wrong is particeps fraudis. The ſta- 
tute 1695 conſiders him in that light, and common ſenſe conſiders 
him in that light. The Court cannot liſten to ſuch a reduction, 
when the purſuer can ſhow no leſion but the ſuffering adjudications 
to be led upon ipecial charges, which deprives him of the opportuni- 
ty to commit a palpable fraud: a leſion of this kind will never inti- 
tle a minor to a re/titutio in integrum. Let us ſuppoſe that this purſu- 
er, paſſing by his father, had obtained infeftment in the eſtate of 
_ Clyne as heir to his grandfather, which, by the act 1695, would have 
| ſubjected him to his father's debts i valorem of the ſubject ; Would he 
be intitled, upon minority and leſion, to reduce this ſervice and in- 
feftment, in order to poſlets the eſtate of Clyne, without acknowledging 
any of his father's debts ? It is hardly thought this would be a plead- 
able point. Perhaps the Court might ſo far repone him as to protect 
him againſt being perſonally liable to the value of the ſubject; but he 
would be held faſt upon the paſlive title introduced by the act 169 3. 
ſo far as to afford real diligence againſt the eſtate : and there is equal 

good reaſon to ſuſtain the decrees of conſtitution in the preſent caſe, 

ſo far as to ſupport the adjudications already deduced. Theſe adju- 
dications being unexceptionable in point of form, ought not to be re- 
duced if the purſuer cannot ſpecify leſion, which he cannot ſpecify; 
for he can never ſay that he ſuffers unjuſtly in being barred trom an 
opportunity of defrauding his father's creditors, 

Anſwered to the jecond, The diligence proſecuted 4 bj the creditors 
is ſtrictiy formal. A general charge was proper to found a proceſs 
of conſtitution ; and fince there was no renunciation offered in name 
of the infant-defender, the creditors had no choice but to take de- 
crees of conttitution. After obtaining theſe decrees, they proceed— 
ed, in tLe common and known method, to adjudge the eſtate ot Clyne, 
as well as Riuminity, upon ſpecial charges. Thus the eſtate of Clyne, 
is well as of Kinminity, became the property of the creditors, ſub- 
jected only to a redemption of ten years. Here is as good a title to 
the eſtate as is known in the law of Scotland: and the queſtion is, 
How comes this cſtate to be torn from them without their content, 
and without a crime ? The minor pleads, that he was leſed by omit— 
ting to give in a renunciation, whereby he comes to be ſubjected to 
41] his predeceſſor's debts. Extremely well ſo far; and the credi- 
tors, ſenſible of the leſion, do not oppoſe the reduction of theſe de- 
Ccrees, lo far as the e of perſonal diligence. But then, why 
ihould not theſe decrees continue effeftual fo far as to be the founda- 
ton of real diligence againſt the eſtate, which ſubſtantially belonged 
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to the debtor, though not formally? They muſt ſtand to have that 

effect in ſtrict law, as well as in equity; for what is the purpoſe of 
a reduction upon minority and leſion, other than to reſtore the mi— 
nor againſt the deed or diligence ſo far as prejudicial to him? 
The decrces, as to all other purpoles, ſtaud good in law, becauſe 
there lics no objection of nullity againſt them. Thus an heir cum 
beneficio is ip/» jure liable for the whole debts; and the benefit of in- 
rentory has no effect but to furniſh an extrinſic exception, when pay- 
ment is demanded from him ultra valorem, Thus beneficium minoren- 
nitatis, beneficium inventaru, and beneſicium competentiæ, are all alike; 
they ſave the perſon of the debtor, but do not invalidate the debt, 


leſs or more: it remains good though it be ſuſpended quoad certain 
effects. Here is no fort of incongruity in ſplitting a decree or a bond 


quoad the effects, and giving it the effect of real diligence, and not of 


_ perſonal ; or e contra. This can be done without controverſy by con- 


{ent of parties; and it ay be equally done by the * of a 


Court. 


„Found, that the decrees of conſtitution can have no other effect 
* than as decrees of cognition, and therefore can only affect 

K theſe lands to which the debtor had titles eſtabliſhed i in his 
166 perſon.'” 


Elchies vexed the old practice, chat decrees of conſtitution againſt 
znfants were always turned into decrees cognitionis cauſa, when chal- 
lenged on the head of minority and leſion. Arniſton inveighed 
againſt the act 1695, and inſiſted that it was a leſion to the minor to 
be barred the poſſeſſion of the eſtate of Clyne, when that poſſeſſion did 


not ſubject him to any paſlive title. He ſaid, it was alſo a lefion that 


the heir apparent was barred by thele adjudic ations from contracting | 
debt, to be made cffectual upon the eſtate of Clyne, by the intervention 


of a ſpecial charge. This I could not relith ; for the act 1695, certain- 
ly intended to provide for the debts of the interjected heir apparent, 


by ſubjecting the next heir in valorem ; and it is fraudem facere legi, 
to lay hold of a defect in the words in or der to Ware the 1 inten- 


tion of the ſtatute. 
This cauſe was carried by appeal to the Bente of $a, ad was 


debated two full days. The Chancellor obſerved, that their notions _ 
in England about what we call correctory laws, differ widely from 


ours, Penal laws, he admitted, are to be ſtrictly interpreted: but 


here a remedy is provided by a ſtatute to ſupply a wrong or defect 
in common law, it was, he ſaid, an eſtabliſhed rule in England, that 

the Judges ought to ſupply every defect in ſuch a ſtatute, and to com- 
plete the remedy intended by the legiſlature ; that they ought to re- 


culate their judgments by the ſpirit and meaning of the ſtatute, with- 
out allowing themſelves to be limited by the preciſe words. | 
According to this rule of IMECPELUVE correctory laws, which ap- 


pears 
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pears exccedingly rational, our Judges have done wrong in refuſing 
to apply the act 1695 againſt an heir apparent, who, in order to evade 
the law, contents himſelf with poſſeſſion without paſling by and making 
up titles. The legiſlature undoubtedly intended a complete remedy 
for the diſeaſe ; and the remedy is imperfect if the apparent heir can 
poſſeſs the eſtate without acknowledging the debts of the interjected 
Heir apparent. According to the faid rule, our judges may and 
ought to ſupply what is defective in the words of the ſtatute, and to 
complete the remedy according to its ſpirit and intention. 

The decree was reverſed, and the decrees of conſtitution and adju- 
dication were ſuſtained with regard to the eſtate of Clyne, as well as 
with regard to the eftate of Kinminity. It was the opinion of the 
Houſe, that the heir of Kinminity was not intitled to poſleſs the eſtate 


of Clyne without being liable for his father's debts; and therefore 
that he could not ſpecify leſion, in ka: the eſtate of * to be 


adzjudged by his father's e. 


Ne XCVIII. | _ 2 3d Noventer 1748 
Sir JaMES rrucusson of Kilkerran contra BexJanin PATERSON. 


Locus POENITENTIA. 


Br PATERSON Wanting to purchaſe the debts due by 


his father, and thereby get into poſſeſſion of His father's eſtate 


of Glentig, prevailed upon Sir James Ferguſſon of Kilterran to deſiſt 
from purchaſing the fame, upon a promi:e to convey to Sir Fames the 
pendicle of Duchary, part of the ſaid eſtate, which lies interwoven _ 
with Sir James's property. This agreement was executed by a miſ⸗ 15 


ſive letter delivered by Paterſon to Sir James, of the following tenor: 


Killerran, 8th September 1739, © My Lord, Agreeable to what paſſed 

between your Lordſhip and me the other day, at your own houſe, 

I hereby aſſure your Lordſhip, that if I ſhall have the good for- 5 
tune to get right to my father's debts, which I propoſe to tranſact 


«Cc 
£6 


40 


„ a his creditors, in order to enable me to acquire right to his 
_« eftare, I ſhall PP SLORY to your Lordſhip the mailing of Duchary at 
Ps cars purchaſe of the preſent rental thereof. I have been in- 


„ ſhould have it in with Knockdow ; and being ſo ſmall a matter, 


© expect more friendſhip by your Lordſhip in the country, than | 
the favour of granting this to you deſerves ; and hereby obliges 
me to make over in your fayour the ſaid mailing of Duchary, and 


all right that I ſhall acquire in ſecurity of your right thereto, at 
the price of years purchaſe at the preſent rental. I am, Cc.“ 


formed more fully ſince I ſaw you, that it is very proper that you 
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In this letter the price was left blank, it being referred verbally 
to Crawfurd of iArdmillan, who, in a communing with Pater/on, having 
ſixcd the price at twenty years purchue, a poſtſeript was added to 
the letter in the following words: Streton, September 18th, 1730, 
„ My Lord, Ardmillan having propoſed twenty years purchaſe to be 
80 paid by! vou to me for the above mailing of Ducyary, 1 agree there- 
40 0 reſcrring to your Lordihip if you will give me any more, I. 

an, e. 

8 after purchaſing the —_ declined fulfilling his engage- 
ments. Sir James brought his action upon the millive letter, con- 


_ cluding, that Pater/o2n ſhould iſpone to him the ſaid farm of Duchary, 
Kc. The defence was, that this is a mutual contract where Sir 


Janes is not bound, and therefore the defender cannot be bound. 
In anſwer to this it was premiled, that the argument fails, unlet; 


it can be maintained, that no bargam about Jand 1s effectual in law, 


unleſs conceived in the form of a mutual contract. This cannot be 
maintained ; for it is a point eſtabliſhed by inveterate practice, that 
bargains aha land may be of all the different kinds, as well as bar- 
gains about moveables ; with this difference only, that a bargain 


about land muſt be in writing. 


There are three different forms by which men bind A to 
cach other, mentioned by Lord Starr and other writers, all of them 
equally productive of actions at common law : the firſt is promiſe; 
the ſecond Hr, the third mutual contract. A promite is defined to 
be © that which is ſimple and pure, and hath not implied as a condi- 
« tion the acceptance of another.“ Starr's Inſtitute, B. 1. tit. 10. 


83. and 4. But when an offer or tender is made, there is implied 
(ſays the author, ibid, F 3.) a condition that, before it become obliga— 


tory, the party to whom the offer is made muſt accept. According 
to theſe definitions, there is little or no diflerence betwixt a promiſe 
and an offer where the performance is ſimple, without implying any 


thing to be done by the other. But if the promiſe, or the offer, re- 
_ quire any thing to be done by the other, the difference betwixt the 
two comes to be of importance. If one make an offer to fell a 


thouſand bolls of wheat at twenty ſhillings per boll, the offer muſt be 
accepted in order to bind the perſon to whom it is made; and before 
acceptance the party may withdraw his offer; for this very thing is 


implied in the nature of an offer: and therefore gur author juſtly aſ- 
ſimilates an offer accepted to a mutual contract, both being bound 
thereby, dict. 5 3. But he conſiders a promiſe as of a very different 


nature; the perſon who promiſes being bound, and not the perſon to 
whom it is made. Thus, if I promiſe ſimply and abſolutely to deli— 
ver a quantity of wheat at twenty ſhillings per boll, the perton 0 
whom the promiſe is made, is not bound to accept the wheat, though 
he has the other bound to deliver it: and though ſuch a promitc re- 
quires ſomething to be performed on the other part, yet it dilfcrs no- 
ching! in its nature from a mae promiſe to pay or delix er a ſum of 


ones. 


CG UF SESSION, 177 


money Without any condition, where the obligor is bound, and the 
obligee not at all. 

To apply thefe principles to the preſent caſe, the bargain in que- 
ſtion may be conſidered either as a promiſe or as an offer: if it be 
conſidered as a promite, the defender is bound thereby; and it is no 
objection that the burſuer is not bound, becauſe ſuch was the inten- 
tion of parties: if it be conſidered as an offer, the purſuer has 
accepted the ſame, the letter being writ in his preſence, andrdeliver- 
ed to him, and afterward the poſticript. Nor does our law know of 
any more ſolemn form of acceptance, than 1 is inferred from TE | 
delivery of a deed: 

And ir is trifling to plead, That ſach a deed may be deſtroyed, 
whereby the holder will get tree of his obligation. The ſame may 
be ſaid of a mutual contract, where there is but one double: and the 


anſwer to both is the ſame, That the thing cannot be done legally ; 


and as to illegal acts, there is no other fence againſt con, but dama- 


ges and penalties. 


One thing is clear, that this letter muſt either be null and void al- 
ogether, or be effectual without the ſubſcription of the purſuer. It is 
of no moment that land is the ſubject of the bargain: for, as obſer- 


ved above, there is nothing in law to confine bargains about land to 


the form of a mutual contract. It is very true, that a mutual con- 


tract muſt be ſubſcribed by both, or it is binding upon neither: the 
form of the deed requires the ſubſcription of both; and till both 
ſubſcribe, the deed is unfiniſhed and imperfect. But the form of the 
deed under conſideration admits not the ſubſcription of both parties, 


it was perfected by the ſubſcription of the defender, and therefore 


muſt be effectual from the moment of his ſubſcription, or not at all. 
It will not be diſputed, that a bargain in this ſhape would be effectu- 


al as to moveables; yet there is no difference betwixt land and move- 


_ ables as to this particular, fince the obligations are in writing. And 


inſtances of ſuſtaining conditional obligations with regard to land, 


are juſt as frequent as ſuſtaining them with regard to moveables. 


Such conditional obligations may indeed be attended with hard- 


ſhips upon thoſe who are bound, if the obligee ſhould refuſe to ſay, 
whether he will accept of performance or not. But there is a reme- 


dy in equity, if not in ſtrict law, by a proceſs in which the obligor 


will be declared free, unleſs the obligee declare his mind. 


„Found the defender bound by the miſſive letter, to diſpone to 
the purſuer the lands of Vucbary at the price therein ſpeci- 
% tied,” 


1 No XCIX. 
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Ne XCIX. 13th December 1748. 
Younger CHILDREN of Leſſendrum contra the Hm. 
ALIM ENT. 


BISSET of Leſſendrum died without making any ſettlement, leaving 

a ſon who was his heir, and ſeven daughters, all under age. He 
had a free eſtate of L. 2556 Scots yearly, beſide an heritable debt of 
4000 merks upon the eſtate of Erro/, without leaving moveables more 
than ſufficient to ſatisfy what ſmall debts he owed. The relict life- 
rented L. 1128 yearly. By her advice, with the conſent of the cura- 
tors of the heir, a proceſs for aliment was raiſed in the name of the 


ſeven daughters ; and the only queſtion was, Whether the whole ali- 


ment ſhould be laid upon the heir, or the reli& bear a part ? Several 
deciſions were cited for the mother, Gilmor January 1663, Stirling 
contra Laird of Ottar, Stair, 10th November 1671, Haſtie contra Haſtie, 
Stair, 5th July 1677, Children of Lawrieſton contra the heir, burden- 


ing the heir only, and not the mother. And in fupport of this, it 


was declared for the mother, to be her fixed purpoſe to ſave what the 


could of her jointure for a proviſion to her children ; and that, to 
load her with any part of the aliment, would have no other effect 
than to relieve the heir without profiting the other children. As this 
matter was ſubmitted to the Court without oppoſition from the heir; 


it was obſerved, That the heir indeed is primarily liable as repreſent- 
ing his father; but that if his eſtate do not afford a ſufficient aliment 
for himſelf as well as for the other children, which was the preſent 


caſe, the deficiency muſt be made up by the mother, who is liable 
ſecundo loco to maintain her children. And accordingly L. 64 Ster- 
ling was modified in name of aliment, whereof L. 20 to be paid by 


the mother. 


No C. : Igqth December 1748. 


ELISABETH LINNING contra ALEXANDER HAMILTON. 
DA MAGE and I N T E R E 8 ＋. 


ELS. 1BETH LINNING, daughtcr of the deceaſed Mr 7 homas Lin- 
_ ning miniſter at Hen, brought an action of declarator of mar- 
riage before the Commiſſaries of Edinburgh, againſt Alexander Hamil- 


ten younger of Gilkerſcleugh 5 and as ſhe did not pretend to have any 


proof of her libel by writ or witneſſes, ſhe referred the verity 
thereof to the defender's oath, which is 11 'the following words : dc- 
pones, © That, after the parſper s mother's death, who was the de- 
** ponent's aunt, the purſuer was invited by the deponent's father to 
* come and live! in family with him: That ſhe accordingly came to 

| « his 
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his family about the end of October 1744, where ſhe continued un- 
til about the beginning of December 1746: That while ſhe thus 
ſtaid in family, the deponent had frequent toy ings with her, kiſ- 
ſing and clapping her, and frequently told her that he loved her: 
that in December 1745, the deponent went one night into the pur— 
ſuer's bed- room, and flipt into the bed with her, at which ſhe ſeem- 
ed to be pretty much furprized, and offended ; but the deponent 
told her, that he would do her no harm ; but ſhe having ordered 

him to go out of the room, he, after ſome little ſtay, went out: 
that next morning he obſerving her a little penſive, aſked her the 
cauſe of it; that ſhe told him, it was becauſe of the ill treatment 
he had given her, by coming into her bed: to which the depo- 
nent an{wered, that he would not treat her ſo in time coming: not- 
withſtanding of which he frequently thereafter, both in her room 
and his own, preſſed her to allow him the % favour : and that, 
when ſhe was ſitting upon the deponent's bed-ſide, and he in naked 
bed, he ſometimes took her into the bed, ſhe having her cloaths 
on: that in general converſation about marriage, he once ſaid to 
her, that two perſons giving their conſent to live together as man 
and wife, and acknowledging one another as ſuch, was as binding 
as if they were married: that this converſation was occaſioned by 
the purſuer's talking of a gentlewoman of her acquaintance who 


had fallen with child to a gentleman, who afterwards owned her 


for his wife. Depones, That he had frequent familiarities with 
the purſuer, but without actual enjoyment of her : that while 


he was uſing theſe familiarities, ſhe frequently told him, that ſhe 


would not yield to his embraces, unleſs he conſented to marry her, 
Depones, That about the end of May 1746, the deponent having 
gone to his own room after dinner, to take a nap, which he uſed 


frequently to do, as he was lying in bed, the purſuer came into his 


room, as ſhe had frequently done before, and aſked the deponent 
ſome trifling queſtion : upon which he bade her fit down upon the 


bed-fide ; and thereupon he fell a-carreſſing her, as he had fre- 


quently done before; and then he faid to her, Will you make me 
happy ? to which ſhe returned no anſwer ; and thereupon the de- 
ponent enjoyed her for the firſt time : that after this the deponent 


frequently had enjoyment of the purſuer : that ſhe ſometimes came 


to his room, where they lay in bed together for ſome hours ; and 
ſometimes he went to her room, where they did the ſame ; but 
that they never lay together whole nights while ſhe ſtaid in 


the deponent's father's houſe : that there were none reſiding in 


the houſe with them, under the ſame roof, excepting the deponent's 
grandmother and her maid : that during this intercourſe betwixt 
the deponent and the purſuer, ſhe frequently deſired him to ac- 
knowledge her as his wife, and frequently preſſed and teazed him 
to do ſo, both before and after ſhe fell with child, but moſtly after 
the was with child, ſaying, that unleſs he did, he had made her 

| _ | =_ — | | 14 miſerable: —.— 
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miſer ET ; but the deponent always cut her mort, by refuſing to 
go into her propoſals: that one time, to put an end to her impor- 
tunities, the deponent ſbowed her a ſcroll of a ſettlement, which 
his father had once intended to make, which he found amongſt his 
father's papers, whereby the deponent was to be excluded from 
the ſucceſſion to his father, in caſe he married irregularly, or diſ— 
agrecably to his, father, or one that had not a ſuitable fortune: 


that in January 1747, the deponent employed one Mrs Simpſon, a 


midwife in Edinburgh, to provide a room for the puriuer's in-lying, 
and to attend her: but that he told the midwife nothing further, 
but that ſhe was a young girl with child, who was to be brought 
to bed, but did not tell her name: that the deponent alto defired 
Mr N- 4 ſurgeon, to attend her there, ſhe being then ill of a cold, 
and none but ſtrangers about her ; and the deponent owned to Mr 


Tod that the purſuer was with child to the deponent himſelf. 


Depones, that the purſuer went to the foreſaid room beſpoke by 


Mrs Simpſon, about the 12th of January, and continued there till 


April, when ſhe was delivered of her child: that, in that period, 
the deponent frequently viſited the purſuer, but that the viſits 
were very ſhort ; and that one night, being ſhut out of his own 
room, he came to the purſuer's room betwixt one and two of a 


morning, and lay in bed with her *till about eight in the morning: 


that the deponent, being about to go into the country about the 


middle of April, defired Mr Hood to provide a miniſter to baptize 


the child when brought forth, and to give money to the miniſter, 
and nurſe's huſband to hold up the child : that the purſuer pro- 


poſed the deponent ſhould hold up the child to baptiſm himſelf, 


and ſtay in town for that purpoſe ; but he refuſed to do either. 


' Depones, that one time before the deponent's enjoying the purſu- 
er, when he was carreſſing her, he deſired ſhe might allow him the 


laſt favour ; which ſhe refuſing, he went off in a pet, and went to 
his bed, having bolted his room-door before he went to bed ; after 


which the purſuer came to the room- door, which being hut, the 


deponent atked, Who was there ? to which ſhe anſwered, It is 1; 
but the deponent ſaid, he was gone to bed, and ſaid, he was indiſ- 


' poſed, and would not riſe : that the next day, or day thereafter, 


the deponent found in his room a note wrote by the purſuer, but 
unſigned, ſignifying, that ſhe was the moſt miſerable creature of 


her ſex, and deſigned to leave the houſe ; upon which the deponent 


ſpoke to her, and repreſented, that it would have a bad aſpect for 
her to leave the houſe abruptly, and perſuaded her not to go away, 
ſaying, that ſhe might command his FendiBip, and no further ; 
which he ſaid ſo ſternly, that ſhe feel a-cry ing.“ 


The purſuer finding that this oath did not prove her libel, 


brought a new action againſt the defender, ſetting furth, that ſhe 
was corrupted by him, and concluding for L. 1000 Sterling of da- 


mages for the loſs of her virginity. In the courſe of this proceſs, 


the 
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me founded upon the oath emitted in the former proceſs, as a ſuffi- 
cient proof of her libel; and the Commiſſaries having conjoined the 
two proceſſes, found the purſuer's libel of declarator of marriage 
and adherence, not proved by the defender's oath; and therefore aſ- 
ſoilzied him from the adherence; but found the qualifications of his 
having enticed and ſeduced the purſuer to yield to his embraces, 
proved by the ſaid oath, relevant to make the defender liable in da- 
mages to the er and ie the ſame to the ſum of L. 500 
Sterling. 

The detender brought the cauſe to the Court of Seſſion by a bill 
of advocation ; and the Lord Ordinary having adviſed with the 
Lords, © Remicied the cauſe to the Commiſſaries, with this inſtruc- 
„tion, That they reſtrict the damages to the ſum of L. 200 Sterling, 
* beſides the full expence of proceſs.'* Both parties reclaimed, the - 
purſuer eee higher damages, and the defender expecting to get 
free of damages altogether, becauſe there was no fraud nor impoſi- 
tion on his part; but both equally concurring in the criminal inter- 
courſe. The Lords refuſed both petitions, without anſwers. 
The Lords were far from being unanimous. Thoſe who were for 
damages founded their opinion upon diſcouraging vice; and, no 


doubt, the judgment in this caſe will put men more upon their guard 


than formerly. But then it muſt have a bad effect with regard to 
the female ſex, whoſe chaſtity is an object of greater importance in 
ſociety than that of the male ſex ; for here is a temptation to lewd- 

neſs, which did not exiſt before. Formerly, marriage was the wo- 
man's ſole aim, if ſhe was not a proftiture. But now a woman has 
a wider field of action. Her firſt view is to engage the man's af- 
: fections, i in order to entrap him into a marriage. If this fail, her ſe- 
cond view, after inflaming his defires, is to yield to them; for which 
the is to be rew rarded with a handſome portion. 


| Ne CI. | "MN N. vember 1 748. 


Joux Lane, and other Burgeſſes of Seltirk, contra The Mac1- 
STR ATES. | | 


COMMUNITY. 


O. LA NG, deacon of the taylors of Selkirk, and other craft. 
men, who, with Thomas Elliot late bailie there, amounted in all 
to the number of eighteen perſons, brought a proceſs againſt the ma- 
viſtrates and town-council of Selhirb, challenging them for embez- 
zlement and miſapplication of the town's revenues; and conclud- 


ing, that they fhould be decerned to repay the ſums therein men- 


tioned to the treaſurer for the time being. The defenders, without 
entering into the merits of the cauſe, inſiſted upon the following 
preliminary objections, That the purſuers had neither title nor intereſt. 
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to carry on this proceſs. Theſe objections being reported to the 

Court, proceſs was ſuſtained and the objections repelled. Upon a re- 

claiming petition for the defenders, the objections were ſuſtained, 

The purſuers having next reclaimed, proceſs was ſuſtained, and the 

objections repelled. It lay upon the defenders now to reclaim, 

which was done by an elaborate petition, containing the following 
arguments. 

In order to ſet the objections i in their proper light, the defenders 
found it neceſſary to premiſe a ſhort view of the conſtitution of royal 
boroughs. The conſtitution of a royal burgh among the different 
nations preſently in Europe, i is borrowed from the Romans; or rather 
the conſtitution of ſuch cities or boroughs as were in being during | 
the time of the Roman power, is continued down to the preſent times, 
with ſome ſlight alterations occaſioned by the introduction of the 
feudal law, and has been communicated generally to other boroughs 
of later creation. Our town-council correſponds to their ſenate: we 
have magiſtrates and office-bearers as they had, differing only in 

names; their conſul is our provoſt ; their prætors our bailies ; their 
ædile our dean of guild; their decurions our counſellors, Fc. They 
had a common-good as we have, which was underſtood to belong 
not to the particular citizens, whether pro diviſo or pro indiviſo, but 
to the politic or corporate body. Our notion is the ſame, with this 

addition derived from the feudal law, that this Corporate, or politic 
body, is the vaſſal, which holds the town, with 1 its common good, of 
the King as ſuperior. 
Hlence in the Roman law, as well as in our law, the property that 
belongs to a corporation is always diſtinguiſhed from the property 
that belongs to any burgeſs, J. 6. F 1. De diviſ. rer. Univerſitatis ſunt 
non ſingulorum, veluti que in civitatibus ſunt theatra, et ſtadia, et ſimilia, 
et fi que alia ſunt communia civitatum. 1deoque nec ſervus communis ci- 
vitatis, ſingulorum pro parte intelligitur, ſed univerſitatis, Et ideo tam 
contra civem, quam pro eo, poſſe ſervum civitatis torqueri, divi fratres re- 
ſeripſerunt. Jdeo et libertus civitatis non habet neceſſe veniam edicti pe- 
tere, ſi vocet in us aliquem ex civibus. Again J. 1. 1. uod cujuſcun. 
univerſ. Si quid uni verſitati debetur, fi li non debetur: nec, quod debet 
unter ſi tas, ſinguli debent. 
Upon the ſame account, burgeſſes are in all caſes admitted as good 
witneſſes for the town, in queſtions concerning the town's property. 
Balfour, (witneſs) Town of Leith contra Town of Kinghorn, Fountain- 
ball, 14th June 1709, Mackenzie contra Town of Inverneſs. Bruce, zoth 
of November 1716, Moncrief contra Town of Perth. The town of In- 
verneſs having brought witneſſes to prove the quantity of the mul- 
tures of their mill, it was found, That the preſent bailies could not 
be witneſſes in a cauſe which concerned the common good ; but that 
private burgeſſes might be witneſſes, though they had formerly borne 
office within the burgh ; Stair, 13th June 1672, Town of Inverne/s 
contra Forbes, And in another caſe, obſerved by Fountainball, 17th 


 Fanuary 1079, Lord Hatton contra Burgh of Dundee; the inhabitants 
were 
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Were not admitted as witneſſes for the burgh, where the queſtion 
was, Whether the burgh had, or had not, an excluſive criminal juriſ- 
diction? becauſe this is a queſtion in which every inhabitant is per- 
{nally inicreſted ; whereas their common-good relates to them only 
as a body corporate, | 
Holding it then to be law, That the common- good of a burgh i 15 
me property of the corporation, not of the individuals, and that the 
debts due to, or by the corporation, are not due to or by individuals; 
the objections againſt the preſent action appear in a ſtrong light. 
The libel contains two concluſions, 1m9, A reduction of an act of the 
towu- council, paſſing the town-treaſurer's accounts; and the ground 
of the reduction is,“ That certain articles are therein ſtated and al- 
« lowed, with which the common-good of the town ought not to be 
*© burdened.” The other concluſion is, That the defenders, who 
concurred in this act of council, ought to be decerned and ordain- 
cd conjunctly and ſeverally to pay the ſums excepted to, to the 
treaiurer for the time being, and to take his receipt and oblige- 
«© ment to charge himſelf therewith in his accounts for the current 
year.” Here there is not a ſingle concluſion for the benefit of the 
purſuers themſelyes, but merely for the benefit of the town: and the 
- queſtion is, Whether, at common law, an action is competent, more 
than an exception that concludes in fayour of a third party, and not 
in favour of the purſuer? A defence of this nature would be repel- 
led as jus tertus and why an action ſhould be ſuſtained, more than 
an exception where the objection of jus teri lies, is left upon the 
purſuer to explain. 
The firſt objection to the proceſs is, That the ck have no 
title ; ; and the next is, That they have no intereſt. With regard 
to the firſt, this proceſs is for miſapplication of the town's revenues, 
_ ariſing from their common-good ; which is one of the actions com- 
petent upon property; and therefore, the ſame cannot be compe- 
tent to private burgeſſes or inhabitants, to whom the common- good 
belongs not. No burgeſs can ſay that he is proprietor of the com- 
mon- good, or that he has any real eſtate therein, to found him in 
any claim for the rents. Such an action would not be competent at 
the inſtance of a partner of either of the banks againſt the governor 
and aſſiſtants, nor at the inſtance of a member of the Eaff.- India 
Company againſt the directors, nor at the inſtance of a creditor of 
the Yort-building Company againſt the managers, nor at the inſtance 
of a child having right to a legitim, againſt the father's factor: and 
yet in moſt of theſe caſes, there is a pecuniary intereſt to found the 
action, if the party had any right in the ſubject itſelf, to be a title 
for carrying on ſuch action. And this leads to the ſecond objec- 
tion, that the purſuers here are as much deſtitute of a pecuniary in- 
tereſt, as they are of a title; ſince the concluſion of this action is 
not to put money in their pockets, nor to gain them any pecuniary 
advantage whatever. And it is an eſtabliſhed rule, That no man is 
intitled to proſecute, but for his own intereſt. Every man, and 


every 
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every body politic, is left to proſecute their own claims, and no man 
at his own hand 1s intitled to proſecute a claim for another, whether 
the other be a ſingle perſon, or a body politic. 

Among the Romans there never was ſuch a thing imagined as an 
action at the inſtance of a private burgeſs for behoof of the town. 
See Voet. tit. Qnuod cujuſque univers. nomine vel contra, & 5. and 6th, 
where it is ſaid, that in every city there was a public officer, whoſe 
province it was to purſue and defend all cauſes concerning the town, 
known by the name of Syndicus, or Actor univerſitatis; and that it was 
not lawful for any other perſon to move any action belonging to the 
town. In the 7th ſection, he goes on to ſhow how the Spndicus was 
created, 72. either by the ſet of the burgh appointing the eldeſt or 
the youngeſt of the council to this office ; or, if there was no regu- 
lation upon this point, * an expreſs appointment or 1 the council from 
time to time. 

The defenders led to obſerve, That if this action can be ſu- 
ſtained upon any legal footing, it mall /be n popular action, com- 
petent to every one of the lieges. But it will not be ſeriouſly main- 
tained, That any one perſon in Scotland, who pleaſes to give himſelf 
the trouble, is intitled to bring an action againſt the magiſtrates of 
any town for mal-adminiſtration : and if the matter be put upon the 
footing of a popular action, the private burgeſſes of Selkirk have no 
privilege beyond any other of the lieges. More particularly, it is 
true, that by the Roman law, private perſons were allowed to bring 
actions, civil as well as criminal, for the benefit of the public. But 
as experience diſcovered, that ſuch proceſſes were oftener directed 
by private reſentment than by zeal for the public, they are univer- 
ſally laid aſide through all Europe, both in civil and criminal caſes; 
ſpecial caſes excepted, directed by particular ſtatutes. No man is 
now indulged to bring a criminal accufation where his own intereſt 
is not concerned, unleſs it be the King's Advocate, who, for that rea- 
| fon, bears the name of Calumniator publicus. And Yoet, upon the title 
De popular. action. makes the following obſervation, © Moribus inte- 
* rim noſtris nullus privatus actione populari, qua tali, experiri poteſt; 
+ ſed omnino ad privatum intereſſe.“ He oer Groene toe gen for his 
authority, who cites many others. 
But this is not all. Of a popular action, there are two eſſential | 

requiſites, 1m9, That the matter of the action concern the public. 
249, That the matter be ſuch, as that no particular perſon has either 
an intereſt or title to purſue. With reſpect to the r, the admi- 
niſtration of the revenues of a burgh is not a public concern, 
more than the adminiſtration of the revenues of an hoſpital or of 
a college. With reſpe& to the /econd, there undoubtedly lies an 
action at the inſtance of the town, repreſented by its magiſtrates, 
againſt the former magiſtrates out of office to account for their 
management, And indeed, to ſuſtain at the ſame time a popular 
action would reduce magiſtrates to a deplorable ſituation, by laying 
them open to a proceſs at the inſtance of factious burgeſſes, which 
| may 
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may hurt cham but cannot benefit chem; for it will not be main- 
rained, that an abſolvitor in this proceſs will afford them an exceptio 
rei judicate againſt a ſimilar proceſs at the inſtance of the burgh it- 
ſelf, And the conſequences would be ſtill more deplorable, could 
the prevention of a private burgeſs extinguiſh the town's claim : 
for magiſtrates in office would never be without a friend to bring a 
colluſiv e action, in order to fave them from being called to account 
by the town itſelf. : 
And that this is no late invented doctrine, appears from Balfour 8 
Pradliques, cap. 3. (anent the diſpoſition and alienation of the com- 
mon-cood), where two decifions are quoted, in which the point con- 
troverted was, Whether an action, like the preſent, be competent at 
the King's inſtance? The words are: “ Attour giff any burgh with- 
« in this realm, analzies, diſpones, or dilapidates the common-good, 
* contrair to the known well of the ſame, the King's grace and his 
council has good action and intereſt to cauſe the fame to be re- 
« ſtored and redreſſed again zn integrum.“ If it was made a que- 


ſtion, Whether ſuch action was competent at the inſtance even of 


che King and council, we cannot imagine that an action would have 
been ſuſtained at the inſtance of a private burgeſs. And that the 
| King is here in a peculiar ſituation, is obvious; for, as the common- 
good of almoſt all the burghs in Scotland is derived from the Crown, 
it is juſtly reckoned the King's prerogative to overſee and controul N 
the adminiſtration of the common- good of royal burghs. 
As the perſuaſion of the expediency, or rather neceſſity, of this 
action, weighed with the plurality of the Judges to pronounce the 
ſaid interlocutors in favour of the purſuers, neglecting the ſtrict 
principles of law ; the defenders, in order to obviate the argument 
from expediency, found it material to point out another method for 
checking the mal-adminiſtration of magiſtrates, beſide the action at 
the inſtance of the town repreſented by the ſucceeding magiſtrates, 
which was admitted to be but an imperfect remedy. And to this 
end, they gave a ſhort deduction of that part of our public police 
which concerns the adminiſtration of the common: good of burghs. 
The danger of dilapidation, where there is no other check but an 
action at the inſtance of ſucceeding magiſtrates, was early perceived 
in Scotland; therefore, by our moſt ancient police, this matter was 
put under the ſuperintendency of the Chamberlain of Scotland. And 
among the many inſtructions of articles to be inquired of by ſe- 
"Cont inquiſition, and puniſhed, contained in the Iter Camerarii, cap. 
39. the following is one, $ 45. Giff there be an good aſſedation 
* and uptaking of the common-good of the burgh, and giff faithful 
compt be made thereof to the community of the burgh 3 and giff 
no compt is made, he whom and in quha's hands it is come, and 
« how it paſſes by the community.“. In purſuance of this inſtruction, 
che Camberlain's precept for holding the ayr, directed to the pro- 
voſt and bailies, enjoins them“ to call all thoſe who have intromit- 


ted with the town's revenues, or uſed any office within the burgh, 
Aaa « ſince 
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„ ſince the laſt Chamberlain-ayr, to anſwer in ſick things as ſhall 
« be laid to their charge.“ Jter Cameraru, cap. 1. And in the 3d 
cap. which treats of the form of holding the Chamberlain-ayr, the 
firſt thing to be done after fencing the Court, is to call the bailies 
and ſerjcants to be challenged and accuſed from the time of the laſt 
ayr. 

This office, which had too much power annexed to it, was ſup- 
preſſed ; and the conſequence was, that the royal boroughs, being 
left without any effectual check upon their management, Noblemen 
and Gentlemen of eſtates in the neighbourhood thruſt themſelves into 
the adminiſtration under the name of magiſtrates, and converted all 
to their own profit. This evil was complained of in the days of 
James V. and a remedy provided by act 206. parl. 1535. This reme- 
dy ſhall be conſidered anon. In the mean time, the following ob- 
{ervation muſt occur upon the ſtatute, that, in theſe days, there was 
no notion of a popular action at the inſtance of any particular bur- 
geſs for mal- adminiſtration: for, had there been ſo ready a method 
for redreſs, ſtrangers would have had no ſuch opportunity to uſurp 
upon the privileges of a burgh, as it appears they had from the nar- 
rative of the ſtatute. 

The regulations introduced he'd that ſtatute, in ok to prevent the 
evil complained of, are, 1mo, That none be qualified to be provoſt, 
bailie, or alderman, but an indweller-burgeſs. 24s, That no inhabi- 
tant 5 the burgh purchaſe lordſhip out of burgh, to the terror of his 
comburgeſſes. And, 370, © That all provoſts, bailies, and aldermen of 

« burrows, bring yearly to the chequer, at the day ſet for giving of 
«their compts, the compt-books of their common-good to be ſeen and 
( & conſidered by the Lords-auditors, giff the ſame be ſpended for the 

common- well of the burgh or not, under the pain of tinſel of their 
« freedom: and that the ſaids provoſt, bailies, and aldermen, warn 
« yearly, fifteen days before their coming to the chequer, all they 
« quha like to cume for examining the ſaid accompts, that they may 
argue and impugn the ſame as they piente, ſua that all murmur may 
4 ceaſe in that behalf.“ 5 

In purſuance of the ſtatute, a brieve was iſſued out of chancery, 
to force the magiſtrates of royal boroughs to bring their count-books 


* yearly to exchequer. The brieve, after enjoining the magiſtrates to 


bring into exchequer the rents due by them to the King, goes on in 
the following words: Et expenſarum diſpenſationis computa communium 


1 bonorum dicti burgi, fi utiliter impenſa vel diffuſe diſſipata fuerint, inſpici- 


enda. Then follows this clauſe, omne/que alios intereſſe baben. ſeu pre- 
tend. per quindecim dies ante dict. diem acto noftri parliament! os: ak, 

inde premoneatis. 
There appears to have been a defect in this ſtatute, which made 
it leſs effectual than it was deſigned to be: magiſtrates brought 
their count-books to the exchequer, becauſe they were enjoined to 
do ſo under a penalty ; but they brought no rental of the common- 
good to be a charge againſt themſelves. This N is remedied by 
act 
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act 28, parl. 1693, in which there is the following clauſe: © And 


for preventing the like abuſes, and miſapplications in all time 
„ hereafter, their Majeſties ſtatute and ordain, that every burgh-roy- 
„Hal, within this kingdom, ſhall, betwixt and the firſt day of No- 


vember next to come, bring the Lords of their Majeſties treaſury 


* and exchequer, an exact ſtated accompt of charge and diſcharge, 
« ſubſcribed by the preſent magiſtrates and town-clerk, of the whole 


public good and revenues, and of the whole debts, burdens, and 
incumbrances that affect the ſame.” This completed the remedy 


for preventing miſapplication of the common-good of boroughs. 
And it muſt be obvious, that here is a more eaſy and expedite me- 


_ thod to prevent or redreſs mal-adminiſtration, and, at the ſame time, 


much leſs expenſive than a proceſs before this Court. 

The regulations laid down by the foregoing ſtatutes are in viridi 
ohſervantia. There is every year a precept iſſued out of the exche- 
quer, ſigned by one of the Barons, addreſſed to the Director of the 
Chancery, requiring him to make out a brieve for every royal-burgh. 


The brieve is accordingly made out, returned to the exchequer, and 


ſent to the ſeveral ſheriffs, to be ſerved in all the royal boroughs 
within their bounds, as directed by the ſtatute. Theſe brieves are 


accordingly ſo ſerved by the ſheriffs ; and particularly, it is a con- 


ſtant form in moſt of the royal boroughs, to iſſue a proclamation 
through the town, fifteen days before the day of appearance in ex- 
chequer, warning the inhabitants to appear there at the day named, 
to make their objections againſt the public accounts of the town; 


and, to give them acceſs to frame objections, the book and counts 


are laid open for theſe fifteen days, to be inſpected by all the inha- 
bitants. 

What is done in 3 in obedience to * brieve, the de- 
fenders know not. Poſſibly, this matter may be carried on as ſlo- 


venly as many other articles of public police are. And if private 
burgeſſes, after being invited, do not think proper to appear in ex- 
chequer, and enter their complaints, the Barons are not to blame for 


not inſpecting theſe books. But, as every private burgeſs is yearly 


invited to make his complaint in exchequer, where he muſt be heard 
ſummarily and de plano, without the expence of a proceſs, no man can 


complain of the want of a remedy, when ſo direct a one is at hand, 


nor pretend that a popular action is neceſſary, as if no other remedy 


were competent. 

The Judges will alſo attend to an inconveniency that muſt follow 
the ſuſtaining a popular action in this court; no private burgeſs, nor 
number of burgeſſes, by bringing a popular action in this court, can 
deprive the other burgeſſes of a privilege eſtabliſhed to them by ſta- 
tute, to have the management of their magiſtrates examined and con- 
trouled in exchequer. It may happen then, that when a popular ac- 
tion is depending in this court, other burgeſſes will follow the eſta- 


liſhed method of — in exchequer; and it may happen, 


that 
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| that the court of exchequer approves of what is condemned here, 
or e contra. What muſt follow upon ſuch contrariety of judgment 
in two ſovereign courts? The matter is rendered inextricable by this 
new. invented popular action. 

The adviſing the reclaiming petition for the inte was 
«© ſuperſeded. The purſuers, deſpairing of ſucceſs, have not 
thought proper hitherto to preſs for a judgment; and proba- 
** bly we ſhall hear no more of it.“ 


No CII. ft February 1749. 
 EXECUTORS of George Bell contra ; Mason of Clerklees. 
IMPLIED CONDITION. 


OHN YOUNG, ſurgeon-apothecary 1 in Coldſtream, having married 
Jane Maſon, without a contract of marriage; her father, George 
Maſon of Clerklees, beſides ſome houſhold-furniture, gave to the huſ- 
band the ſum of 400 merks, as part of the tocher which he had in- 
tended for his daughter. The wife predeceaſed within the year, 
leaving a male child, named George after his grandfather, who was 
altogether unprovided. George Maſon, being anxious to have a pro- 
viſion made for his grandchild, made offer to take the child home 
to his houſe, to aliment him till he was ſixteen, and then to ſettle 
| 600 merks upon him, provided the father would ſettle 400 merks. 
The offer was accented. and a contract was executed betwixt the 
parties, April 1733; which, being the ſubject of the preſent que- 
ſtion, muſt be particularly ſet forth. It is introduced with a narra- 
tive of the 400 merks and houſhold-pleniſhing given to John Young, 
and of the diſſolution of the marriage within year and day, leaving 
a male child. It ſubſumes upon George Maſon's willingneſs to pro- 
vide his ſaid infant grandchild ; and therefore he becomes bound to 
aliment and maintain the infant in his own family, as one of his 
children; to furniſh him with cloaths and other neceſſaries, and to 
cducate hin as becomes, until he attain the age of fixteen years com- 
plete, which was calculated to happen upon the 7th May 1747 : © Fur- 
« ther, he, the ſaid George Maſon, binds and obliges him, and his fore- 
« ſaids, to pay to the ſaid George Young, at the term of Whitſunday 


oa 


* ſaid, the ſum of 600 merks, with penalty and annualrent after the 


term of payment.“ On the other hand, Joby Young became bound 
to pay to George Young his ſon, the ſum of 400 merks, at the ſaid 
term of IWhitſunday 1747, with penalty and annualrent after the term 
of payment. 

In purſuance of this contract, George Maſon took the child 1 
who died before he was three years of age. Jobn Young the father, 
who had thus got free of his own engagement, willing to conſider 


the 


6c 


1747, which will be the firſt term after his attaining the age afore- _ 
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the obligation granted by George Maſon to the child, as a pure debr, 
made up titles by confirmation, and conveyed the fame to George 
Bell in ſecurity of a debt due by him to Bell; and Bells executors, 
after his death, inſiſted in a proceſs againſt George Maſon for pay- 
ment of the ſaid ſum of 600 merks, provided by him in the ſaid con- 
tract to the infant, the terin of payment being now come. The de- 
fence was, that this being a gratuity ſettled by the defender upon 


his infant grandchild, as a proviſion when he ſhould arrive at the 


age of ſixteen, the term of payment is that very day when the child 
has completed the age of ſixteen; but that this term never did exiſt, 
and cannot now Exiſt ; and therefore, as a ſum cannot be demanded 
before the term of payment, the aum in queſtion can never be de- 


manded, 


The Lord Elchies Ordinary repelled the defence for this reaſon ; ; 


that the ſum was made payable at a day certain, viz. the term of 


Whitſunday 1747; and his Lordſhip took the maxim Ys that 
dies inicertus pro conditione habetur, non dies certus. 


The defender, in ſtating his caſe to the Court, obſerved, that it 


reſolves into the following queſtion. When a gratuitous proviſion | 


is made to an infant, payable at the age of ſixteen, which is agreed 


to infer the condition of the child's arriving at that age; whether 
the addition of the time when the child will be fixteen, does alter 
the nature of the legacy or donation, ſo as, inſtead of a conditional 


to make it a pure obligation; or whether by this addition any more 
be intended than to aſcertain the child's age, and conſequently the 


term of payment, in caſe the child ſhould be exiſting at that term, 


without any purpoſe, or view to alter the x Nature and legal! import of 
the legacy or donation? 

In examining this queſtion, it was obſerved, char the application 
of a general rule to a particular caſe, 1s often the ſource of error, by 


_ omitting to conſider whether the reaſon of the general rule be appli- 


cable to the particular caſe. And, however well founded this max- 


im may be in general, it ſuffers many exceptions. The following 


caſe is an example of a dies certus being conditional. If a ſum be 
ſettled upon an infant without any valuable conſideration, and be 


made payable to the infant himſelf, without intereſt and without 


mentioning heirs or executors, twenty years after the date of the 
obligation, at which time, by calculation, the obligee will be major; 
there ſcems to be little doubt, that this muſt infer the condition of 
the obligee's arriving at majority; for here every circumſtance con- 


curs to make it be underſtood a proviſion for. behoof of the obligee 


ſolely, without any other view or purpoſe. And it is a rule in law, 
as well as in common ſenſe, that if a deed cannot attain the end for 
which it was granted, a judge cannot interpoſe to make it effectual. 


The next example ſhall be where a dies incertus is not held condition- 


al: Pomponius, after laying down, J. 22. pr. quando dies legat. that an 
uncertain day makes a condition; and that a legacy to Titius, when 
he ſhall arrive at fourteen, is therefore yoid if he die before that 

B © & ES time, 
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time, Papinian. J. 26. Fr. cd. ſtates the caſe, that a teſtator places 
out a ſum in the hands of a third party, taking the debtor bound to 
pay the intereſt to an infant, and the principal itſelf when the infant 
ſhould arrive at the age of twenty-five ; and puts the queſtion, Whe- 
ther, in this caſe, dies incertus habetur pro conditione? His anſwer is 
in the negative ; ad juſtly, becauſe the teſtator's intention was cer- 
tainly that the heirs of the infant ſhould have it, rather than it thould 
remain for ever with the debtor. 

Theſe particulars are mentioned to ſhow, that a queſtion of this 
nature 1s not ſo much to be determined by critical words, as by the 
circumſtances of the caſe, from which chiefly may be gathered the 
intention of parties. The defender is a plain countryman, who ne- 
ver read a word of the law of Scotland, not to talk of the Roman law, 
and never heard, till this proceſs was commenced, of the maxim, 
quod dies incertus pro conditione habetur, non dies certus. But without 
diſtinguiſhing him by any ſingularity of character, let us examine 
what probably was the view of a man of plain ſenſe in making ſuch 
a ſettlement upon an infant grandſon, his name-ſake. He was anxi- | 
ous to have a proviſion made for this child; and, to that end, he 
was willing to ſettle 600 merks of his own means, provided the fa- 
ther would ſettle 400 merks. He could not but know, what every 

one knows, that this child had not an equal chance to arrive at the 

age of ſixteen, when he might have uſe for the money as an appren- 
tice-fee. Sooner he could not have uſe for it; becauſe the defender 
in the interim was obliged, by the contract, to give him his aliment 
and education. Now, ſuppoſing the queſtion had been put, What if 
this child die in infancy ? Is there any thing in the circumſtances of 
the caſe, to make any mortal preſume, that the defender would have 
conſented, in that event, to pay the ſum to the father, or perhaps to 
people who were utter . to him, which 2 8 to be the 
preſent caſe ? 
Conſidering the matter in this view, it would make no un 

though the term of Mhiiſunday 1747 had been fixed for the verform- 
ance of this obligation, without mentioning the age of ſixteen: for 
the reaſon of fixing ſuch a diſtant term of payment would be obvi- 
ous, Viz. that the child, if it lived, would be at that time ſixteen 
years of age, at which time there might be uſe for the money. If 
lo, why ſhould the fixing a certain term of payment render the obli- 
vation pure; when, from the circumſtances it muſt appear, that the 
money was ſet aſide to anſwer a certain purpole and event, and that, 
by the predeceaſe of the child, the event did not happen, and the 
purpoſe did not anſwer ? But the defender has no occaſion to make 
good a more difficult caſe than what he is engaged in. It is ſuffi- 
cient for him to ſay, that there are both an uncertain and a certain 
day named in the contract, which is a ſingular caſe, upon which our 
doctors have given no reſponſe, and to which the rule above laid 
down is not applicable. ow are we to judge of this ſingular caſe, 
otherwiſe 
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otherwiſe than by conſidering the concomitant circumſtances, and 
the views of the parties, all of which ſpeak in favour of the . 5 
der? 

In general, the naming a term for payment 1 either be with a 
view to the obligee to qualify the obligation, or with a view to the 
obligor to give him time to prepare the money. The circumſtances 
of the preſent caſe will not admit the latter conſtruction, for one 
year was as good for that end as ſixteen. Nor could it be with the 
view to ſave intereſt that the payment was deferred to a diſtant 
time, for the aliment, cloathing, and education of the child, muſt 
have far exceeded the intereſt. Now, if it was not to give time for 
preparing the money that the payment was deferred to ſo diſtant a 
term, it could not be done with any other view than to qualify the 
obligation, ſo as that it ſhould only be payable in caſe the child, ar- 

riving at the age of ſixteen, might have uſe for the money. 

The ſame concluſion may be drawn from a different medium in 
law. Lord Stair, lib. 3. tit. 1. $2. lays down the following doc- 
trine: Perſonal rights and obligations are ſometimes incommuni- 

cable, and not aſſignable or tranſmiſſible, either by reaſon of the 
matter, ſuch as moſt conjugal and parental obligations; or where 
there is a ſingular conſideration of the perſons, as in commiſſions, 
truſts, Sc. Yea, generally, all obligations are intranſmiſſible upon 
either part directly without conſent of the other party, which is 
clear upon the part of the debtor, who cannot, without conſent of 
the creditor, liberate himſelf and delegate his obligation upon an- 
* other; neither can a creditor force his debtor to become debtor . 
-* 0 another, unleſs he conſent, as when he becomes obliged to pay 

« to the creditor, or to his a gnees.“ And our author goes on 
with obſerving, that to make oblig ations more uſeful, cuſtom has in- 
troduced an indirect manner of tranſmiſſion by a procuratory in rem 
ſuum. In England, to this day, a debtor is not bound to pay to an 
aſſignee. In our later practice, an aſſignation, with reſpect to deeds 
for a valuable conſideration, has obtained the force and effect of 
ceſſio in jure; and if ſuch a deed be ſo completely aſſignable, there 
can be no doubt of its deſcending to heirs. But ſtill there are many 
obligations ſo perſonal, as not to tranſmit either to heirs or aſſignees. 
In the preſent caſe, the ſum in queſtion is made payable to George 
Young the infant, at the firſt term after he ſhall arrive to the age of 
ſixtcen, being Whitſunday 1747, Without the leaſt mention either of 
heirs or aſſignees. The queſtion then is, What intitles either an 
heir or an aſſignee to claim, fince the obligant has not conſented to 
pay to either? It is very true, that if the obligee had ſurvived the 
term of payment, the obligation muſt have tranſmitted, becauſe the 
obligor ought to pay at that term, and the heir muſt not ſuffer by his 
delay : but when he has been guilty of no delay, upon what medium 
is he liable to the purſuers, when he only promiſed to pay perſonally 
to his grandſon? His obligation was gratuitous, and he had the 
power 
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power of giving it upon any condition, and in any terms, he thought 

fit. 
obligations for a valuable conſideration, it is true, are always 
tranſmiſſible to heirs and aſliguecs: it is the creditor in that caſe 
who purchaſes the obligation, and, for that reaſon, it ought to be re- 
gulated by his will and intention. But wherever an obligation pro— 
ceeds from the free-will of the debtor, it ought never to be extend- 
ed beyond the letter of the deed, unleſs ſtrong circumſtances can be 
ſpecified to ſupport the extenſion : none ſuch can be ſpecitied in the 
preſent caſe ; on the contrary, every circumſtance ſpeaks aloud that 
there ſhould be no extenſion beyond the letter of the deed. 

Upon the foundation of the interlocutor complained of, the obli- 
gation muſt have been created the moment the deed was ſigned, for 
otherwiſe it could not go to heirs. Upon this ſuppoſition the in- 
fant, had he lived till fourteen, might have teſted upon it, and might 
have aſſigned it gratuitouſly. It is hard to ſuppoſe that this could 
be done: it is ſtill harder to ſuppoſe, that an inhibition might have 
been raiſed upon the contract the moment it was ſigned ; and yet, 
there is no evading this conſequence, ſuppoſing a pure obligation to 

have been created tranſmiſſible to heirs and afſignees. _ 


The Lords unanimouſly altered, ſuſtained the defence, and 
25 aſſoilzied. a | 


No cin. | 0 Tevaary 1749. 
Jaurs ANDERSON and other Burgeſſes of Wick contra MAGISTRATES. 
BURGH ROYAL. DESUETUDE. 


"HE town of Wick was erected into a roy al burgh by a * 
1 from the Crown, anno 1589, containing regulations for elect- 
ing the magiſtrates and council, in the following words : “ Cum ſpe- 
clali et plenaria poteſtate liberis inhabitantibus et burgenſibus dic- 
© ti burgi, et ſuis ſucceſſoribus in futurum, cum expreſſo aviſamento 
* et conſenſu dicti noſtri conſanguinei Georgi: Comitis de Carthnes et 
« ejus hæredum et ſucceſſorum, ct non aliter, ſeu alio modo, præ— 
poſitum et quatuor bailivos, dicti burgi incolas ſeu inhabitatares, 
una cum theſaurario, gildæ-decano, conſulibus, burgenſibus, ſer- 
* jeaudis, aliiſque officiariis neceſſariis, intra dictum burgum, pro 
gubernatione ejuſdem, faciendi, eligendi, conſtituendi, et creandi, 
coſque toties quoties expediens videbitur, pro cauſis rationalibus 
deponend1.”” 8 8 855 
Certain burgeſſes of the town finding a deviation from che char- 
ter in the later practice, and new regulations eſtabliſhed by a ſet of 
the town made by the royal burrows ains 1716: and apprehend- 
ing that this ſet tended to eſtabliſh a foreign intereſt within the 
town, brought a proceſs of declarator tor aſſerting the indepen- 
| | dency 
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dency of their town, and for reſtoring their form of government to 
its original ſtandard, The concluſions of the declarator are, 1m, In 
general, That the charter of erection 1589, containing regulations 
for electing the magiſtrates and town- council, ought to be found and 
declared the rule, and that the ſet made by the royal boroughs anno 
1716 ought to be declared of no force, ſo far as it differs from the 
charter. 2do, In particular, That no perſon ſhould be intitled to 
ele, or be elected a magiſtrate or COT; but burgeſſes and in- 
habitants, in terms of the charter. 

The anſwer to the firft concluſion was, That the old form of po- 
pular elections, univerſal in Scotland, was juſtly altered by the act 29. 


parl. 1469, becauſe of the difficulties and confuſion attending ſuch 


elections; an ariſtocratical form of election being introduced in 
place of the democratical, by appointing the old council to chuſe 


the new: that the charter 1589, though granted long after the alte- 


ration, was probably made out by inadvertency in the old ſtyle: that 


the ſet 1716, by the convention of boroughs, proceeding upon the 
known inconveniencies of popular elections, was an alteration for the 
benefit of the town, no great deviation from the charter, and agree- 
able to the ſpirit of our law, as it now ſtands ; and therefore that 
this ſet muſt be the rule, as the convention of boroughs are  authori- 


ſed to make regulations about this matter. 
To the ſecond concluſion, it was anſwered with regard to the elec- 


tors, that though an honorary burgeſs, merely qua ſuch, ovght not 
to be admitted to a vote, yet honorary burgeſſes who have property 
in the town, are intitled to be electors, both by the charter and by 


conſtant practice, though they may not be inhabitants: that theſe 


perſons are alſo qualified to be elected, eſpecially Sinclair of UlbJer, 
of whom the town holds moſt of its property, and to whom they pay 
a conſiderable feu- duty; and that country-gentlemen who have pro- 


perty in the town, are perhaps more interelted and better qualified 


to promote its welfare than many of the inhabitants: that what- 


ever reaſon there may be for the bailies being burgeſſes and inhabi- 
tants, who muſt conſtantly attend the diſpenſing of juſtice, there is 
no ſuch neceſſity that the provoſt ſhould be a burgeſs or refidenter: 
that in fact a practice has prevailed in moſt of the ſinall boroughs of 
the kingdom, of chuſing country-gentlemen to be provoſts; and that 
this practice is authoriſed by a judgment of the Houſe of Lords, in 
the caſe of Dumbarton, 19th February 1735. And laſtly, As to the 


counſellors, that neither the words of the charter, the practice of 


other boroughs, nor reaſon, require that they be inhabitants. 
The purſuers replied to the f, Where a royal borough is erected | 
without preſcribing a form of government, or where the form of 


government is doubtful by uncertain practice, it is the province of 


the convention of boroughs to adjuſt differences, and to aſcertain 
the form of government by a writing called a ſet. But the conven- 
tion of boroughs have no power to alter a ſct preſcribed by the King, 


more than to deprive a royal borough of any of its rights and privi- 


os gs leges. 
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leges. Nor is there any pretext of an eſtabliſhed PEG or practice, 
paſt memory of man, contrary to the charter of erection. We find 
the popular election of magiſtrates was the form fo late as the 1708; 
which no doubt continued till it was altered by the ſet 1716. And 
this alteration was not only made without any proper authority, but 
was really a partial and unjuſt deed by the convention of boroughs, 
founded upon a falſe and affected narrative of uncertainty in the 
form of election, brought about by the influence of the Earl of 
Breadalbane, without ſo much as allowing the town to be heard for 
its intereſt ; and calculated to put the government of the burgh in 
the hands of the Earl, and of Werkel, of Ulhſicr who derives right 
from him. 

As to the ſecond concluſion; i it is extremely clear from the charter, 
that none have right to vote but Jiberi inhabitantes et burgenſes; and 


that none are qualified to be of the magiſtracy or council, but the 


ſame lileri inbabitantes et burgenſes. The defenders admit this ſo far, 
as that an honorary burgeſs is not qualified to elect or be elected; 
and, conſiſtently with this admiſſion, how they can plead for coun- 

try- gentlemen, whatever property they may have in the town, if nei- 
ther inhabitants nor burgeſles, is what the purſuers cannot compre- 


hend. Nay, the defenders further admit the authority of the char- 


ter to exclude any from being bailies but burgeſſes and inhabitants; 
and yet, with the ſame breath, they inſiſt that a ſtranger may be 
provoſt, though the charter makes no diſtinction betwixt the quali- 
fications of provoſt and bailies. And it is of no conſequence what 
may be the cuſtom of other boroughs, when this burgh has its pri- 
vileges upon the expreſs condition of chuſing no man for provoſt but 
a burgeſs or inhabitant; and the ſame regulation is laid down with 
regard to all the other er derer, and alſo with regard to the 
counſellors. 
As to the judgment of the Houſe af Lords in the En of Deas 
ron, the purſuers ſay, that that judgment is not applicable to the pre- 
ſent caſe. It was a reduction of an election upon this ground, that 
a country- gentleman was choſen provoſt, who was diſqualified by 
the itatute-law of the kingdom ; the election being reduced by this 
Court, the judgment was reverſed by the Houſe of Lords upon the 
following ground, that a contrary uſage had prevailed ſo far againſt 
the ſtatutes, as to pur the town in bona fide to elect a ſtranger for a 
provoſt ; and therefore that this particular election ought to be ſuſ- 
_ tained, leaving the ſtatutes to have their full force in time coming; 
which was really doing no more than what the Court of Seſſion has 
done in this very caſe, by ſuſtaining the elections of this town for 
the years 1745, and 1746, being in poſſe Merios reſerving to the pur- 
ſuers to aſcertain the form of election in time coming by a declara- 
tor as accords; nor more than what they have done in many ſimilar 
caſes, by ſuſtaining informal ſaſines and executions, upon the force 
of conſuetude ; but declaring all ſuch informal deeds to be null in 
time coming, and making acts of ſederunt to that purpoſe. 5 
| | | 


under conſideration are in deſuetude. 
is of conſequence to the nation in general, as well as to the purſuers 
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It was further obſerved, that the charter of erection confining the 
privilege of bearing office within this burgh to burgeſſes and inha- 
bitants, particularly with regard to the provoſt and bailies, was no 


ſingular regulation, but copied from the public law of the kingdom. 
It was an old fore, diſtreſsful to the royal boroughs, eſpecially to the 
meaner ſort, that they were conſtantly laid open to their powerful 


neighbours, noblemen and gentlemen : who, graſping at power and 
profit, wanted to get the government into their own hands. An 
ample remedy was provided for this ſore by the act 26. parl. 1535; 


an effectual remedy at this day, when Judges take care to put it in 
execution. The act proceeds upon this narrative, That the royal 


« boroughs are impoveriſhed and almoſt ruined by the diſuſe of 


« merchandize, occaſioned by electing ſtrangers for magiſtrates, 


« who conſume the common-good of the burgh, and aim at nothing 


but their own profit: therefore enacted, that no man in time com- 
ing be choſen provoſt, bailie, or alderman, but an honeſt ſubſtan- 
% tial burgeſs, who is a merchant or indweller within the burgh.“ 


And this ſtatute is renewed and inforced by the act 8. parl. 1609. 
The only anſwer that can be given to the charter of erection, and 
to the ſtatutes ſupporting it, is, that a contrary cuſtom has prevail- 
ed through moſt of the royal boroughs in Scotland, and in the town 
of Wick in particular, of electing ſtrangers to be provoſts. But ſup- 


_ poſing this to be the fact, which is not admitted, the purſuers can 


find no foundation for giving a practice, however long continued, 
the effect of altering or annulling that very charter upon which the 


being of the incorporation is founded: if it be in force as to am 


one particular, it muſt be totally in force. And as the inhabitants 


of the town of Mic have no power, even by conſent of the whole 
corporation, to alter one article of their charter of erection; no 


practice of theirs can have that effect, which at beſt is but an im- 


plied conſent. 


And as to the ſtatutes now mentioned, the purſuers FR that laws 
touching the public police go not into deſuetude ; ſome of our beſt 


authors are of that opinion ; and the Court of Seſſion was of that : 
opinion in the deciſion obſerved by Stair, 27th January 168r, Fack 
contra Town of Stirling. But be this as it may, one thing is certain, 


that no contrary practice has been ſpecified to infer that the ſtatutes 
And becauſe this propoſition 


in particular, the following conſiderations are ſuggeſted. There 
are but two ways by which a ſtatute can be abrogated ; one is by a 


Poſterior ſtatute, the other by a contrary cuſtom inconſiſtent with 


the flatute, conſented to by the whole people: for, if cuſtom have 
the ſame 1 with a ſtatute to make law, cuſtom muſt have the 
ſame force with a ſtatute to unmake law, or to unmake a ſtatute. 
When we ſay therefore that a ſtatute is in deſuetude, the meaning 


is, i 


196 DECISIONS OF THE 


is, that a contrary univerſal cuſtom has prevailed over the ſtatute; 
and ſo much is implied in the very term deſuetude. 

So far the matter is clear : the difficulty lies only in the applica- 
tion of the doctrine to particular caſes, and in ſpecify ing ſuch an 
univerfal contrary cuſtom as to have the force of a new law; which 
will be readily ſuſtained in ſome caſes, and with difficulty in others. 
Satutes which have loſt their utility by change of manners and cir- 
cumſtances, will very readily go into deſuetude, and the allegation 
of a contrary practice will be readily admitted without much proof: 
nay, it will be preſumed without proof: for example, Who is it that 
doubts of the following ſtatutes being antiquated and i deſuetude, 
vid. the act 122. parl. 1581, prohibitmg horſes to be kept at hard 
meat from the 15th May till the r5th October; the act 116. parl. 158 1, 
obliging landed gentlemen to reſide at their country-ſeats under a 
penalty; the act 84. parl. 1426, obliging all men going beyond ſeas 
to take their bills of exchange from bankers within the country; the 
act 144. parl. 1436, that none be found in taverns after nine at night, 
Sc. Theſe and ſuch like ſtatutes, however uſeful when made, have 
loſt all their utility by change of manners and circumſtances, and 
would be conſidered at preſent as fo many idle reſtraints upon the 
liberty of the ſubject; and deſuetude will be preſumed from the na- 

ture of the thing, without neceſlity of any direct evidence. 

But ſtatutes that are beneficial to the lieges at preſent, as much as 
when enacted, require a very ſpecial allegation of an univerſal con- 
trary cuſtom to prove them to be in deſuetude. Their utility will 
always be a preſumption in their favour; and therefore inſtances, 
however numerous, of their being encroached upon, will be juſt ſo 
many inſtances of illegal practice. To come to particulars : there 
3s a ſtatute prohibiting Members of the College of Juſtice to pur- 

_ chaſe pleas, which certainly deſerves to be in eternal obſervance. 


Leet us ſuppoſe, that by the relaxation of diſcipline ſuch purchaſes _ 
had become frequent and general; the cuſtom no doubt might ex- 


cuſe from the penalty, as introducing a ſort of bona fides : but would 
the Court find the ſtatute in deſuetude, upon ſpecifying endleſs 
deviations for a confiderable ſpace of time? The Court would cer- 
tainly give no ſuch judgment ; becauſe particular inſtances, how- 
ever numerous, can never comprehend the whole people, or the 
bulk of them. The Court, as in ſimilar caſes, would ſuſtain ſuch 
purchaſes in preteritum; but would declare, perhaps by an act of 
ſederunt, that they will put the law in execution in time coming. 
And they would do the fame with regard to their own acts of ©. 5 
derunt, prohibiting agents to be factors upon bankrupt eſtates, and 
appointing rankings to go before ſales, if theſe ſalutary acts were 
broke in upon by any general practice to the contrary. There is 
a ſtatute diſcharging the pulling bent growing upon ſand-hills at the 
ſea- ſhore. This ſtatute can never go into deſuetude ; for even ten 
thouland innen of a progreee COMEary to "the ſtatute, would be 

5 conſidered 
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conſidered as ſo many tranſgreſſions deſerving puniſhment, and not 
to be countenanced fo far as to abrogate the law. 

And this in effect comes to the fame with what is ſaid by writers 
upon the Engliſh law, which gives as ſtrong an effect to cuſtom as 
the laws of this or any other country do. The doctrine is laid down 
in the following words: © But every cuſtom which appears to have 
« been unreaſonable in itſelf, as being againſt the good of the com- 
„% monwealth, or injurious to a multitude, though beneficial to par- 
ce ticular perſons, is void; nor can any continuance of ſuch a cuſtom 
" give 5 a ſanction, or make that good which was void in its crea- 
« tion.” 

' But, to prevent miſtakes, the purſuers muſt obſerve, that though 
ſalutary ſtatutes can ſcarce be annulled totally by difuſe, they will 
yield to private rights eftabliſhed by preſcription, or by immemorial 
poſſeſſion. The ſtatute 1455, diſcharging heritable offices to be 
granted, being introduced in favour of the crown, may certainly go 
into deſuetude, by numberleſs inſtances of heritable offices granted 
contrary to the ſtatute: for the crown, as well as a private perſon, 
may renounce a benefit introduced in its own favours, and ſo many 
repeated inſtances may be juſtly conſidered as a virtual renunciation. 

But let us ſuppoſe, that the ſtatute was introduced for the good of 
the public: upon that ſuppoſition, the numberleſs grants of heritable 
offices, muſt be conſidered as ſo many tranſgreſſions of the public 
law, which will not infer that the law is in deſuetude. Yet as to the 
particular grants made by the crown, there is little doubt but they 
may be ſecured by preſcription, or by immemorial poſſeſſion. 

To apply theſe conſiderations to the preſent caſe, the two ſtatutes 
confining the privilege of bearing the office of provoſt, bailie, or al- 
derman within burgh, to merchants who dwell within the burgh, 
are at preſent as neceſlary to the well-being of the royal boroughs, 

as when they were made. And the grievance complained of in the 

' preamble to the firſt of theſe ſtatutes, would be as ſorely felt by the 
boroughs at preſent as ever, if an univerſal practice were introduced 
and ſupported contrary to cheſe ſtatutes. All the inſtances then that 
can be ſpecified of country gentlemen elected provoſts of boroughs, 


were they more numerous than they are, cannot be conſidered in any 


other light, than as ſo many encroachments upon the public law, 
which can never imply any thing like an univerſal conſent, even of 
the royal boroughs, to paſs from the benefit of the ſtatutes ; eſpecial- 
ly as many inſtances that can be given, muſt be mixed with more 
frequent inſtances of burgeſles being choſen provoſts, Cc. 
But there is more to be ſaid againſt the relevancy of ſuch inſtan- 
ces. Suppoling a ſtranger is choſen provoſt without oppoſition, and 
coniequently with the preſumed conſent of the whole community; 
this inſtance, and many ſuch, do really prove no more, but that the 
burgh, upon ſome view of benefit from the perſon elected provoſt, 
has been willing to diſpenſe with its privilege upon that occaſion. 
And the diſpenſing with a privilege upon particular occaſions, will 
Ddd never 
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never infer a paſſing from the privilege altogether; for it is inherent 
in the very nature of a privilege, that it may be exerciſed or forborn 
at the pleaſure of the party privileged. And as the inſtances are 
fe, of reducing an election of magiſtrates becauſe a ſtranger is cho- 
ſen provoſt, this is legal evidence that the bulk of the inſtances where 
ſtrangers are clected provoſts, muſt have been by conſent of the whole 
community; which proves juſt nothing at all. Such inſtances can- 
not bar that burgh, nor any other burgh, from exerting their privi- 


lege afterward, of being governed by their own inhabitants as ma- 


giſtrates. 


Thus then the caſe ſtands. Inſtances of ſtrangers being choſen 
provoſts of burghs by conſent of the whole community, however nu- 


merous, cannot, in the nature of the thing, bar a burgh, or any ſingle 
burgeſs within burgh, from exerting the privilege in any future elec⸗ 
tion, by objecting to the nomination of a ſtranger to be provolt ; and 


-- the objection be once made and brought before this Court, it ought 


to be ſuſtained. But, at the worſt, ſuppoſing theſe inſtances to be 


conſidered as a fort of cuſtom eſtabliſhed contrary to the law; yet 


ſuch cuſtom ought never to have any weight, except as to by gourd, 


If the effect be given to it, of ſupporting a ſtranger provoſt for the 


year of his election upon a bona fides acquired by cuſtom, this is the 


utmoſt effect that ought to be given it. But then, as ſuch cuſtom 
can have no effect ad futura, it can never ſtand in the way of a 7 


clarator tending to regulate the elections in time coming. 


And what ſtrongly ſupports the declarator is, that there can be no 
jus quaſitum to any ſingle perſon to entitle him to ſtand up in oppoſi- 

tion to it. UlbPer, for example, though he and his father have been 

frequently choſen provoſts of this burgh, and have always had the 


intereſt, by virtue of the ſet 1716, to obtain themſelves, or their mi- 
nions, to be choſen provoſt; yet this ſame gentleman has acquired 
no privilege, whether by preſcription or otherwiſe, to be perpetual 


provoſt or dictator of this burgh: whatever illegal intereſt he may 
have, he has certainly no legal intereſt to oppoſe this declarator, 


more than any other gentleman i in Scotland. 
„Found, That in the election of a provoſt and bailies, Fehden 
8 burgeſſes, and heritors being alto burgeſſes, though not reſi- 


dent, have a right as electors, and none others. Found, That 


„ none but thoſe who are reſident, can be elected bailies ; but 


that it is not neceſſary the provoſt, Or any of the couniellors, 


ca ſhould be reſident bureeſſts,” 8. 


N. B. The judgment concerning the counſellors proceeded upon 


this ground, that there 15 no law requiring che counſellors to be 
inhabitants. 


No CIV. 
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N CIV. | 17th February 1749. 
Earl of CarTHNESS contra SINCLAIR of Ulbfler. 
.PERSONAL and TRANSMISSIBLE. 


HE town of Wick was erected into a royal burgh, by a charter 
from the crown, anno 1589, containing regulations for electing 
the magiſt rates and council, in the following words, © Cum ſpeciali 
1 plenaria poteſtate liberis inhabitantibus et burgenſibus dicti 
burgi, et ſuis ſucceſſoribus in futurum, cum expreſſo aviſamento 
et conſenſu dicti noſtri conſanguinei Georgii comitis de Caith- 
neſs, et ejus heredum et ſucceſſorum, et non aliter ſeu alio modo, 
præpoſitum et quatuor balivos, dicti burgi incolas, ſeu inhabita- 
tores, una cum theſaurario, gilde decano, conſulibus, burgenſi- 
bus, ferjeandis, aliiſque, officiariis neceſſariis intra dictum burgum, 
pro gubernatione ejuſdem, faciendi, eligendi, conſtituendi et cre- 
andi, eoſque, toties quoties expediens videbitur, pro cauſis rationa- 
libus, deponendi. ““ 8 
This privilege of ſuperintending the elections of the town of 
ict, was adjudged from the family of Caithneſs with the land eſtate; 
and firſt, the Earl of Breadalbane, and thereafter Sinclair of Ulb/eer in 


70 
cc 
ce 


cc 


cc 


the Earl's right, got into poſſeſſion of this privilege, during the time 
that the affairs of the family of Caithneſs were in diſorder. A decla- 
rator, at the inſtance of ſome of the burgeſſes of the town, to regu- 


late their elections according to the form preſcribed in the ſaid 


charter, furniſhed the prefent Earl of Caithneſs an opportunity to ap- 
. pear for his intereſt, and to diſpute Ulb/er's right to this privilege. 


Ne contended, That it is purely perſonal, and not alienable more 


than his peerag ge, Whether by a voluntary or judicial deed: the pri- 


vileges attending peerage, a ſeat in parliament, and exemption from 
perſonal execution, are not alienable: a right of burgeſsſhip is not 
alienable, nor the privileges of a royal borough: the Eaſt India Com- 


pany cannot alienate their privileges, nor any other company erect- 


ed with - excluſive privileges. The reaſon is the ſame in all, that 
theſe pr vileges are perſonal, and for that very reaſon not alienable ; 
vet {ume of the privileges mentioned are attended with pecuniary 
advantages, which the privilege under conſideration neither is nor 


"C4 abs 20% The Earl of Caithneſs can exerciſe this privilege in the 


ſtate of apparency; it does not ſubject the heir to the paſſive title, 
more than aſſuming the dignity, or bearing the family arms. It is 

therefore not patrimonial, to be carried by adjudication, 
Antw ogg for Sinclair of Ulb/ter. By the conſtitution of our law 
orizinally, many things were exempted from commerce, heritable 
offic es, zariddictions, and even land itſelf, though the moſt natural 
Cal jeck of commerce. But now we lean to the other ſide, that all 
righus are alienable, unleſs the contrary be ſpecified in the grant. 
Ir 
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It 1s indiſputable, that perſonal privileges conceived to heirs and af. 
lignees are alienable ; which is the preſent caſe, becauic this privi— 
lege is given to the Earl of Caithneſs, his heirs and ſucceſſors : and 
when a patronage, an heritable office, an heritable juriſdiction, are 
alicnable, there can be little doubt that the . under conſide- 
ration is alſo alienable. 

The Lords firſt found this privilege not alienable ; thereafter, 

that it is alienable,” 


MCCOY. | 24th February 1749. 


Competition Hrw CRAWFURD Clerk to the Signet, and the A 
Bank. 
M 0 N E V. 


5 Z Gard CRA WF URD clerk to oh Signet, wanting to und 5 20 


Sterling to William Lang merchant in Glaſgow, incloſed in a let- 


: ter an Old Bank note for that ſum, which was ſent. by poſt ; and for 


ſecurity, Mr Crazfurd not only took a note of the number, but alſo 


wrote his name upon the back thereof. This letter being loſt by 


ſome accident, an advertiſement was forthwith put in the NeWS-Pa- 


pers, that the note was amiſſing, deſcribing the ſum, number, and all 


other particulars. The note at laſt appeared in the hands of the 
New Bank, and Mr Craufurd raiſed a multiple-poinding in the name 
of the Old Bank. The New Bank admitting, that the note might 


have been ſtolen, inſiſted that they were bona fide purchaſers ; and 
that ſuch is the nature of money and of bank-notes, which ſerve the 
purpoſe of money, that a bona fide purchaſer, or poſſeſſor, is not ſub- 
: jected to a ret vindicatio, becauſe ſuch a claim would be an impedi- 


ment to commerce. 
Anſwered for Mr Crate 'furd; 1 have no 1 by the 


law of Scotland above bills of exchange, other than that they are 


taken payable to the bearer, which makes them paſs from hand to 


hand without neceſſity of indorſation; ; but which, at the ſame time, 


gives them no other privilege chan what belongs to every ſort of 


moveable. The bare poſſeſſion of a bank-note, without conſent of 
the proprietor, will no more transfer the property than the bare 
poſſeſiion of a table or of a chair. Poſſeſſion indeed preſumes the 


conſent of the former proprictor : but then this, like other pre- 


ſumptions, muſt yield to poſitive proof; and therefore, if the per- 
ſon who vindicates, proves his property, et gquonodo deſiit paſſidere, ſo 


as to take off the preſumption ariſing from poſſeſſion, he muſt pre- 
vail. And the preſent caſe is preciſely ſimilar to that of a blank 
bond while that deed was in faſhion: poſſeſſion of a blank bond 
preſumed property; but no mortal ever doubted that the true cre? 
ditor had acceſs to vindicate the ſame, if he could prove ⁹̊ made 


deſiit 
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deſiit paſſidere. Nay, further, even current coin has not this privi- 
lege: it is true, that if a guinea be ſtolen, the proprietor cannot 
vindicate the ſame, unleſs he be able to prove his property, et quo- 
modo deſiit poſſidere, which can ſeldom happen; but here non deficit Jus, 
ſed probatio. And this matter cannot be better explained than 1n the 
words of Favolenus, I. 78. Solution. © Si alieni nummi inſcio vel in- 
vito domino ſoluti ſunt, manent ejus cujus fuerunt. Si mixti eſ- 
«« ſent, ita ut diſcerni non poſſent, ejus fieri qui accepit, in libris Gaii 
1 ſeriptum eſt: ita ut actio nn, cum eo qui dediſſet, furti com- 
% peteret.“ 

Replied, If money or bank- notes were, like other moveables, ſub- 
| ject to a rei vindicatio, the commerce of money or bank-notes would 
be more dangerous than of other moveables: if a man purchaſe a 

Horſe, or a flock of ſheep, he has the warrandice of the vender to re- 
ly on: but money or bank-notes cannot be traced ; for a man may 
have plenty of both without being able to ſay from what hand any 
one guinea or bank-note came. For this reaſon, as money and 
bank-notes are the great vehicles of commerce, it is univerſally re- 
ceived in practice, that the circulation of money and of bank-notes 
ſhould be abſolutely free, by denying a rei vindicatio. So far ſtrict 
law yields to the favour of commerce ; nor is it attended with great 
hardſhip to any perſon, conſidering how much eaſier it is to pre- 
ſerve money and bank-notes from theft, than almoſt — other ſort 
of moveables. 

« The Judges were unanimous in two points : That money is not 

_« ſubject to any vitium reale; and that it cannot be vindicated 
„ from the bona fide poſſeſſor, however clear the proof of the 

theft may be. 2do, That bank notes ſerving the purpoſes of 

% money, muſt be entitled to the ſame privileges. And there- 
fore, that Mr . had no o cee the note in que- 

6c ſtion.” 


Ne CVI. | : tb Fune 1749- 
Count LESLIE contra Lady rose 
* O R E I GN E R. 


HE ee to che * of nn being open 1 the death 

of Erneft Leſlie, who died without heirs of his body, Count An- 
tonius Leſlie was preferred as heir of entail. And he, after getting 
into poſſeſſion, having brought a reduction of a deed of alienation 

of part of the entailed eſtate made by Erneft, was oppoſed by the de- 
fenders with the following objection to his title, That he was a Ger- 
man born, and incapable, as being an alien, to hold lands in Scot- 


land, or to purſue any action depending upon the property of land. 


To ſupport this objection, the defenders appealed to the Roman law, 
Eee : and 


* 
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and that of all modern nations, the Engliſh in particular. And tg 
ſhow that our law 1s the ſame, letters of denization were mentioned, 
of which great numbers arc upon record; tome of them bearing the 
following expreſs clauſe, © Non obſtante quod extrancus exiſtit, et 
„ quod bona mobilia et immobilia quorumcunque extraneorum, in- 
* tra regnum noftrum decedentium, ad noſtram diſpoſitionem per- 
„ tinent.“ 

It was anſwered for the purſuer, That there is nothing 1 in the feu- 
dal law to bar an alien from ſucceeding to land in Scotland; even 
though the alien ſhould cnjoy a feu in his own country: nothing 
more common than the ſaine man holding feus of different ſuperiors ; 
and, which is more, nothing more common than to find one ſove- 
reign prince holding a feu of another. The laws which bar foreign. 


ers from holding land, are altogether political; and accordingly we 
find them very different in different countries: in Germany and /taly 


no foreigner can hold land, whether by ſucceſſion or purchaſe : the 


princes there are jealous of having ſubjects more addicted to a fo. 


reign prince by nativity, than to them by vaſlalage: in France, a 
powerful kingdom, and conſequently leſs jealous of private enemies, 


a different political rule prevails: foreigners are allowed to purchaſe 
in France; but they neither have the power of making teſtaments, 


nor do their heirs ſucceed to them either in land or in moveables ; 


the king is legal heir to all ſtrangers. In Scotlaud, no law nor in- 
ſtancę can be given of foreigners being prohibited to acquire land 
or to ſucceed; though from che cuſtoms of other nations the point 
has been doubted of by our lawyers: and it would require a very 


expreſs law, or a very preciſe cuſtom, to exclude the ſucceſſion of 


| foreigners. It is no hardſhip to debar them from acquiring; but it 
_ would need a very ſtrong argument from utility to overbalance na- 


tural juſtice, by depriving an innocent man of his birth-right. 85 
But whatever might be the opinion of lawyers in ancient times, 


all the political conſiderations that introduced this cuſtom are now 
at an end. It might be proper to exclude foreigners from ſucceed- 
ing to land, while war was carried on by military vaſſals: and while 


there was little commerce among nations, there was little inconve- 


niency felt. But now that commerce is become univerſal, and war 


carricd on in a different manner, this conſtitution has run pretty 


univerſally into deſuetude. And if ever it was doubted in Scotland, 


there ought to be no doubt now, that foreigners may ſucceed. 
As for letters of denization empowering foreigners to ſucceed, the 
moſt that can be made of thee, is, that the matter has becn called in 


doubt: and they ſcarce amount to ſo much; for in many of theſe. 


letters a privilege is granted to foreigners to diſpote of their move- 
ables at their death; and yet that foreigners always enjoyed this 
privilege, was never doubted. But the caſe of all ſuch grants is 
this: the letters were at any rate necellary to entitle foreigners to 


enjoy offices and dignities, and to entitle them to remain in the 
_ Kingdom, which ſtrangers my be expelled from at Pierre and it 
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was natural to throw in every privilege, whether competent to them 5 


before or not. 


A hearing in preſence being appointed, the pleadings took up three 


days. The Judges at laſt pronounced their opinion unanimouſly, 


That an alien or foreigner cannot ſucceed to land in Scotland; and 


therefore, that the purſuer Count Leflze cannot inſiſt in the preſent 
action. The many acts of naturalization of foreigners inclined them 


to be of opinion, that our practice did not differ from that of other | 
countries. But what principally moved them was, the law of Eng- 


land, and the Union. The Engliſh are jealous of communicating 
their privileges to foreigners, who are incapable to ſucceed to land 


in England and it was thought hard, that by the Union a door 


ſhould be opened to foreigners, which 1s ſhut againſt them by the 


laws of England. But it may be doubted whether this argument be 
ſolid. A ſtranger purchaſing, or ſucceeding to an eſtate here, muſt. 
be the King's ſubject qua vaſlal : but his holding that eſtate does not 


entitle him to all the privileges of a native; it entitles him only to 
the privileges conſequent upon his property, ſuch as holding courts, 


or levying rents: it entitles him not to be a member of parliament, | 
nor to vote for a member of parliament ; nor in general to any pri- 


vilege which may be called perſonal, though limited to thoſe whe | 


_ land, 
Ne CVII. 21ſt June, 1749. 
BELL of Whitefonebill contra CARRUTHERS of Dormont. 


REPRESENTATION. 


W ILLIAM BELL of Winterhope- bead having two daughters, and 


no proſpect of more iſſue, ſettled his eſtate, in his eldeſt daugh- 


ter Mary” s contract of marriage, with Fohn Carruthers of Dormont, 
upon the heirs-male of the marriage. And in the fame contract he 


made a ſettlement upon his other daughter Fea#, in the following 
« this preſent diſpoſition, procuratory of reſignation, precept of ſa- 
« ſine, and infeftment to follow hereupon, are made and granted by 

the ſaid William Bell, and accepted of by the faid Fohn Carruthers, 


ter to William Bell, of the ſum of 4000 merks, at her attaining the 


depart this life before ſhe be twenty-one ycars complete, or before 
her lawful marriage, or die thereafter not having children, or leave 
children who ſhall not attain the age of one year, that 3 in theſe 
caſes her portion ſhall pertain and belong to the ſaid Fobn Carru- 
| hers and Mary Be il, and their heirs of tailzie above mentioned. 25 


Jobn 


203 


words:“ Likeas, it is hereby expreſsly provided and declared, that 


under the burden and payment to Jean Bell, ſecond lawful daugh- 


age of twenty-one years complete, with annualrent from the term 
next after Milliam Bell's deceaſe : declaring, that in caſe Jean Beli 


.. 
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John Bell of Nbiteſtanbill intermarried with the ſaid Fean Bell, and 
had iſſue a daughter, who ſurvived her mother, attained to fix years 


of age, and was ſerved and retoured heir of proviſion to her mother. 


After her death, her father expede a general ſervice as heir of line 
to her, and commenced proceſs againſt Francis Carruthers of Dor- 
mont, as repreſenting his father 7%, for payment of the 4000 merks. 
The defence was, That the ſum in queſtion being ſettled upon Jean 
Bell without any mention of heirs, it muſt be carried by a ſervice as 
heir of line, and not by a ſervice as heir of proviſion; and therefore 
that the ſervice of Jean's daughter, as heir of proviſion to her mo- 
ther, being void, the portion remains ſtill in.5ereditate jacente of the 
mother, to be taken up by the defender as heir of line. On this 
head it was obſerved for the defender, that as a ſervice qua heir in 


general cannot carry perſonal rights deſcendible to heirs of provi- 


ſion, though the heir of line be by the proviſion called to the ſucceſ- 


ſion; ſo a ſervice as heir of proviſion cannot carry ſubjects deſcend- 


ible to heirs of line. To prove which, the deciſion Edgar Contra 


| Maxwell of Barncleugh was appealed to, 2 rſt Fuly 1738. 


The purſuer, to make his anſwer to this objection the better un- 
derſtood, ſet forth the words of the ſervice. © Qui jurati dicunt, 


. quod demortua Feana Bell filia legitima ſecunda quond. Gulielmi 


« Bell in Winterhopehead, mater Feanæ unicæ filiæ procreat. inter illam 


« et Foannem Bell latoris præſentium, obiit ad fidem et pacem S. 


« P. N. et quod dicta Feana Bell eſt legitima et propinquior heres 


mM proviionis dictæ ſuæ matris, ſecundum tenorem contractus matri- 


„ monialis init. et perfect. inter Foannem Carruthers, unicum filium 


et hzredem Joannis Carruthers de Dormont, cum conſenſu ſui patris, 
ex una parte, et Mariam Bell filiam natu maximam dicti quon- 


« dam Gulielmi Bell de Winterbopehead, et illum pro illa in fe onus 
« ſuſcipien. ex altera parte, de data decimo die Auguſti 1708: per 


quem quidem contractum matrimonialem dictus Joannes Carruthers 
junior, et reſpectivi hæredes talliæ inibi mentionat. onerantur 
cum ſolutione quatuor mille mercarum monetz Scotiæ, dictæ de- 


* mortuæ Jean Bell, et puerulis ex ipſius corpore legitime procreat. 
«© matri ſuperviventibus, et ad unum annum pervenientibus; qui- 
% bus deficien. aliis hæredibus in dict. contractu {pecificatis ; 3 ut in 


« dicto contractu matrimoniali, diverſas alias clauſulas in ſe conti- 


„nen. latius proportat; et quod dicta Jeana Bell eſt legitimæ ætatis. 
« In cujus rei teſt. &c. To clear the point in iſſue, a diſtinction 
was ſtated betwixt a general ſervice in which one ſpecific ſubject 
only is claimed, and a general ſervice in which no ſubject is men- 
tioned. With regard to the latter, it is neceſſary that the general 


ſervice ſpecify the preciſe title under which the party claims, be- 


cauſe a ſervice has a paſſive effect as well as an active; and if it 
ſhould be found that the ſervice carries more than is claimed the 
conſequence might be, that the claimant ſhould be liable to the pre- 
deceſſor's debts, beyond what he propoſes to be. For example, ſup- 


poſing a perſon who 1 is both heir of linc and hcir-male, claims as 
heir- 


tig. 
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heir-male only, if the Court mall find he has right by this ſervice to 
ſubjects deſcendible to the heir of line, the neceſlary conſequence muſt 


be, to ſubject him to his predeceſſor's debts as heir of line; which 


would be unjuſt, ſince it would be ſubjecting a man as heir of line 
to his predeceſlor's debts, who never intended to be fo ſubjected : 

and a more preciſe declaration he cannot give of his intention, than 
to claim only as heir-male, when he hath both titles in his perſon. 


This is a doctrine eſtabliſhed by many deciſions ; and particularly 
that mentioned by the defender, where it was found, that a ſervice 
as heir-male in general carries not a proviſion in a contract of mar- 


Triage to the heirs-male of the marriage, though both characters con- 
cur in the perſon ſerved. 


It is a very different caſe, where one ſpecific ſubject only is claim 
ed in a general ſervice. There it is of no importance under what 
character the claimant be deſcribed, provided only he be intitled to 
take that ſubject by a ſervice. There can be no danger in finding 


him intitled to it; becauſe, inclaiming that ſpecific ſubject, the heir 


ſerved muſt lay his account to be ſubjected to all the burdens con- 
ſequent upon that claim. However wrong deſcribed Fean Bell may 
be in the ſervice, it is evident ſhe intended to aſſume the proper 
character which intitled her to claim the 4000 merks : and ſhe or her 


tutors muſt have laid their account that ſhe ſhould be paſſve liable 
to all debts which could affect her in quality of heir to that ſub- 


ject : therefore it can have no bad conſequences, like what follow 
in the former caſe, to find her intitled to this ſubject ; becauſe ſuch 
judgment will not ſubje& her to any debts but what ſhe ſubmitted | 
to. The preſent objection then amounts to no more but this, that 


here is a falſa demonſtratio, a miſtake in the deſcription of the heir: 
to which the obvious anſwer is, that a fal/a demonflratio is nothing, 
fi conflat de perſona. The claimant's intention is clear to ſerve heir to 


this ſubject ; and it is of no importance how ſhe be deſcribed, pro- 
vided it appear from the ſervice that the is intitled to the ſubject. 
To lay any weight upon an erroneous deſignation in ſuch a calc, is 
to make juſtice, the ſubſtance, yield to form, the ſhadow. 

It was added, that a general ſervice is but a late invention. 
Within theſe two centuries, an heir needed no active title to 


ſuch ſubjects as are now carried by a general ſervice: it was ſuffi- 


cient that he claimed them, or brought a proceſs: any act aſſerting 


his right was ſufficient to veſt. And while our law ſtood fo, the 


heir run no hazard of being ſubjected farther to the debts of his 
predeceſſor, than in the character which he aſſumed. The general 
{ſervice was introduced by analogy of the Roman law, as an aditio bæ- 
reditatis : and therefore, if in the general ſervice it be clear what 
ſubject is claimed, the ſervice muſt-be effectual as an aditio hæredita- 
The ſubject claimed, whether as at preſent by a ſervice, or as 
formerly without a ſervice, muſt regulate the whole. There will 
be no active title but to' the ſubject claimed : and there will be no 
paſſive title but what reſults from claiming that lubject. 


Fff The 
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The Lords unanimouſly repelled the objection againſt the ſervice. 


They were of opinion, that the decition, Edgar contra Maxtocll, is 
not applicable to the preſent caſe, where the ſubject i is mentioned in 
the ſervice, which clearly points out the intention, and makes the 


appellation of heir of proviſion to be merely a fal/a demonſtratio. 


No CVIIL. 2d Fune 1749. 
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Doctor OLIVER Col r contra BARBARA AN Gs. 
„ 


HE incorporation of fleſhers and candlemakers in Canongate be- 
ing indebted by bond 1000 merks to Margaret Smart and her 


children, did, to obtain a delay of payment, grant a bond of cor- 


roboration, in which Robert Angus was one of the obligants, who 
was not an obligant in the original bond. The words of the bond 


( 
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of cofroboration are what follow, And ſeeing the foreſaid prin- 


cipal ſum of 1000 merks, and intereſt thereof ſince the term of 
Martinmas laſt 1742, is ſtill juſtly reſting unpaid ; and that the 


ſaid Margaret Smart and her children are willing to ſuperſede pay-. 


ment thereof until the term of payment under-written, under 
our granting the corroborative ſecurity after-mentioned : there- 


fore we the preſent, deacon, box-maſter, and remanent members 


of the ſaid incorporation particularly above-named, in farther 


corroboration and fortification of the foreſaid bond and ſums 


therein contained, and without prejudice thereto in any ſort, 


ſed accumulands jura juribus, bind and oblige us conjunctly and * 


verally, our heirs, executors, ſucceſſors, and intromitters with our 


goods and gear whatſoever, and alſo our ſucceſſors in office, as 
alſo the proper means and effects of the ſaid incorporation, to 
content, pay, and again deliver to the ſaid Margaret Smart in life- 
rent, and to Smart, Janet, and Jean Tenents, only children now in 
life procreate betwixt the laid Andrew Tenent and Agnes Smart, equal- 

ly amongſt them; and failing of any of them by deceaſe, to the 
ſarvivers, their heirs or aſlignees, in fee; and that at and againſt _ 


the term of Whitſunday next to come in the year 1744, without 
longer delay, with 200 merks money foreſaid of penalty in caſe 


of failzie, together allo with the due and ordinary annualrent of 


the ſaid orincipal ſum, from and ſince the foreſaid term of Mar- 


tinmas laſt to the foreſaid term of payment, and yearly, termly, 


and proportionally thereafter, during the not payment.“ 
Barbara Angus being ſued for payment as repreſenting her father 


Robert, made this defence, that the obligatory part of the bond does 


not contain any ſum; and therefore, that no action could lie upon 


this 
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this bond againſt Robert Angus, who is not taken bound to pay any 
ſum. It was anſwered, that though no ſum is mentioned in the obli- 
gatory clauſe of the bond, which 1s plainly an overſight of the wri- 
ter, yet no doubt is left about the ſum being evidently the ſame 
ſum that 1s contained in the original bond, as is implied in the very 
nature of a bond of corroboration. The Lord Ordinary firſt, and 
then the whole Court, repelled the objection to the bond of corro- 


boration, and decerned againſt the defender conform to the conclu- 


ſion of the libel. In a reclaiming petition for the defender, the 
following topics were inſiſted on. When writing was firſt introdu- 
ced in law-matters, it was made uſe of as evidence only, or as a pri- 
vate minute of acts and deeds paſſing among parties. Sir Henry 
| Spelman the learned antiquary, ſpeaking of charters and infeftments, 
obſerves, © That in times paſt, deeds were but notes, or fubſequent 
remembrances of the livery precedent, and of the witneſſes to the 
« ſame.” And this is evident from the ſtyle of charters, which, to 


this day, run in the preterite tenſe, dediſſe, conceſſiſſe, &c. The ſame 


was the ſtyle of bonds, though, for a reaſon that ſhall be mentioned, 
they are commonly now made to run in the preſent tenſe. 

In the courſe of time as writing became more common, and was 
found a more commodious ſort of evidence than that of witneſſes, 


writing came to be conſidered as an eſſential ſolemnity to many 


deeds ; particularly to every tranſaction about land, grants thereof, 
conveyances, ſaſines, Cc. 

With regard to perſonal obligations, cb writ may not be oli. 
tial, yet it is an eſtabliſhed rule, that wherever they are agreed to 
be reduced into writing, there 1s no legal obligation till the writing 
be compleated in due form of law, However direct the verbal en- 
gagement may be, the law affords no action: there 1 is ſtill locus peni- 
tentiæ till the writing be perfected. 


From this there ariſes another rule, that if an obligation, or o- 
ther deed, be reduced into writing, the writing 1s the only thing 
that is conſidered, whether in point ot evidence or of obligation. 


If the writing be formal, proceſs is ſuſtained upon it; if informal, 
the purſuer will not be allowed to prove an antecedent agreement 
by witneſſes, or even by oath of party ; for this evident reaſon, that 


the agreement being de fatto reduced into writing is legal evidence, 
that there was to be no binding obligation but by writ; and there- 


fore, that no Orme OY 8 it to be proved, can be ob- 
ligatory. 


Hence it is, that wherever an agreement is reduced into writing, 


ſuch writing is now conſidered as the binding act or deed of the 
party. His conſent is underſtood to be interpoſed by the act of 
| ſubſcribing the paper: it is this act which forms the obligation, juſt 


as much as the emiſſion of words in a verbal bargain ; ſo that a 


bond, ſtrictly ſpeaking, is literarum obligatio. It does not derive its 
N effect from any antecedent agreement, but merely from the ſub- 
ſcription and conſequent delivery, where delivery is neceſſary. 


Thus 
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Thus, with regard to a bond of cautionry, the granter muſt have 
agreed verbally to become cautioner, without which there could 
be no occaſion to write the bond : but then this antecedent con- 
ſent is not what binds him ; for, even after the bond is ſubſcribed, 
he may draw back at any time before actual delivery. And ac- 
cordingly the ſtyle of bonds preſently i in uſe, is adapted to the ſenſe 
of the law. The preterite tenſe is univerſally 3 in diſuſe: The obli- 
gatory clauſe is always put in the preſent tenſe, as in the bond of 
corroboration now under contideration ; 0 Therefore, we the pre- 
„ ſent deacon, boxmaſter, c. in further corroboration, He. bind 
and oblige us conjunctly and leverally, We.” 

And this in an eſpecial manner 1s true as to bonds containing 
a clauſe of regiſtration, which are in the ſtricteſt ſenſe literarum obli- 
gationes, deriving their whole force and effe from the ſubſcriptions 
of the parties. And fo true this is, that ſuch bonds have an effect 
which no verbal obligation can have. 1mo, They not only conſti- 
tute the eſſence of the obligation, but at the ſame time are com- 
pleat evidence of the nature of the obligation. Theſe are ſaid by 
the Engliſh lawyers to prove themſelves, and to admit no averment 
againſt the truth of them. 2do, By regiſtration, execution and le- 
gal diligence directly follow, without the neceſſity. of yy interme- 
diate proceſs. 

Taking now the bond of corroboration, which is made the foun- 
dation of this proceſs, as a literarum obligatio, it is not ſeen how ac- 
tion can be ſuſtained upon it. It is not ſufficient to conſtitute an ob- 
ligation that a man becomes bound to pay: ſuch a vague and un- 
determined obligation is good for nothing. He muſt further be- 
come bound to pay a certain ſum, without which no execution can 
paſs upon the bond, nor a proceſs be ſuſtained upon it. It is true, 
the party ſubſcribed the bond, and that ſubſcription is a conſent to 
pay and perform whatever is expreſſed in tbe bond : but, as it is 
not expreſſed what ſum he ſhall pay, this in effect is no obligation; 
in a word, as the obligation depends entirely upon the bond, the 
Court muſt take it as it ſtands, and can neither grant execution, nor 
ſuſtain proceſs but in the very terms of the bond. 

And this will afford a ready anſwer to the only argument inſiſt- 
ed on by the purſuer in ſupport of it, which is, © That as a bond 
of corroboration was de acts granted, it is extremely clear from 
„the bond itſelf, that the ſum contained in the original bond, 
« which is declared to be refling owing, was the preciſe ſum in- 
« tended to be corroborated.”” It is probable the thing was ſo in- 
tended, though far from being certain, becauſe the intention might 
have been to corroborate only a part, or to corroborate by accumu- 
lating the principal ſum and bygone annualrents into a capital. 
But however this be, the plain anſwer is, that intention is not ſuf- 
ficient to ſupply the defect of the bond. Ir; is No better than colla- 

teral evidence by witneſſes, or perhaps by letters paſſing betwixt the 
parties, ſignifying what was actum et tractatum. Nothing antecedent 
| nor. 


„ 
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nor even concomitant to the bond, can be brought in evidence to 
ſupply any eſſential in the bond. It is a literarum obligatio; Robert 


Angus was not bound, if he was not bound by the bond itſelf; the 
intention of parties is nothing in caſes of this kind, where the rule 
is quod voluit non fecit. 

The law is different in queſtions about limiting the effect of a 
writ from preſumed will or intention ; and the reaſon of the dif- 
ference is this. In every deed to which writing is eſſential, two 


things muſt concur to create a right; firſt, the will of the granter ; 


and next, a writ expreſſing that will. Therefore a clauſe, however 
expreſs, gives no right if the granter's intention be different : as on 
the other hand, however clear the granter's intention may be, it 
will not avail in caſes where writ is eſſential, unleſs it be expreſſed. 
For this reaſon, a grant, tho* abſolutely expreſſed and without any 


condition, may, from the preſumed will of the granter, be reſtricted 


as to its extent, as to the time of its taking place, and as to condi- 


tions implied. But where a clauſe is expreſſed ſhort of what muſt 
be preſumed to be the will of the parties, there can be no latitude 


to extend the clauſe beyond what is expreſſed ; which would be 
giving an action without writ, where writ is eſſential. All that can 


be faid is, that quod voluit non fecit. This is the reaſon why the 


Court never ſupplies any defects in charters or in ſaſines; and the 
very ſame reaſon is * to all deeds that require writing as an 


eſſential ſolemnity. 


And hence clearly appears the foundation of the ſtatute 1687, 


| and of many deciſions upon that ſtatute. By the ſtatute the wri- 


ter muſt be deſigned, and the witneſſes muſt be deſigned and alſo 
adhibit their ſubſcriptions. Theſe formalities are required under 
the certification of nullity ; and the Court ſtrictly adheres to the 
certification, by declaring every bond null and void which is de- 
fective in the minuteſt of theſe ſolemnities. Now, if this practice 


were taken up upon the footing of evidence only, i it would be hard 
to ſay, why a bond ſhould be reckoned no ſort of evidence of a 


debt, becauſe by inadvertence it happens to want the deſignation | 
of one of the witneſſes; for, ſuppoſing the evidence leſs compleat 


upon that account, {till there might be place for ſupplying that * = 


fect by collateral evidence, perhaps of the moſt pregnant ſort. But 


taking the matter upon its juſt footing, that a bond is literarum obli- 


gat io, conſtituting the eſſence of the obligation, the reaſon of the 
ſtatute and of the deciſions comes out clear and conſpicuous. The 
want of any ſolemnity required in the execution of ſuch a deed, is an 
intrinſic nullity : the objection againſt the bond amounts to this, 
that the bond is imperfect, that it is not a literarum obligatio; and 
therefore that no action can be ſuſtained upon it, more than if it 
were not ſubſcribed by the party. Yet, according to the purſuer's 
pleading, ſuch a bond ſhould be effectual; for, notwithſtanding its 
wanting the deſignation of a witneſs, which muſt have been by in- 
AGTEFTERCE, the intention of the parties may be extremely clear. 


Ggg If 
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If the Court be in uſe to deny action upon bonds where the 
moſt trifling ſolemnity is wanting, how is it conſiſtent with this 
practice to ſuſtain action upon the preſent bond, where the moſt 
eſſential ſolemnity is wanting, viz. the ſum which the ſubſcribers of 
the bond are to pay? It is not ſufficient that the will of the parties 
may be gathered from collateral circumſtances, even ſuppoſing 
theſe collateral circumſtances to be expreſſed in the bond itſelf. The 
intention of parties is nothing where the queſtion is about a /itera- 
rum abligatie: it is confeſſedly fo as to a bond defective in the mean- 
_ eſt ſolemnity, and the ent concludes a fortiors to the more 1 | 
ſential ſolemnities. 
This chaiu of reaſoning may be brought within narrow ane 


Writing is eſſential not only with regard to land- rights, eee | 


with regard to every promiſe aud contract which is agreed to be re- 
duced into writing. Such writing is not ſingly conſidered as evi- 
depce, but truly conſtitutes the eſſence of the obligation to be. 


ſtrictly what i is called in the Roman law a literarum abligatio. Such 


literarum ebligatio muſt be perfect in all its parts, otherways action 
ought not to be ſuſtained upon it. A defect in the ſmalleſt ſolem- 
nity unhinges it from being a literarum obligatio; and a defect in 
aß more egal ſolemnities muſt have the ſame eſſect. The inten- 
tion of parties, however clear, can never be ſufficient to ſupply. ſuch 
| defects, becauſe che intention of parties cannot make a n 6b. 
ligatio. 


"The Lords . and found 98 bond of corroboration . 


1 0 ax. „„ A xgth 50) 1748. 
Snentey-CLERKS contra Commns$ARIES, 
JURISDIGTION.. 


IN a ranking of Cameron's creditors, anno 1737, it being objected 
L againſt an adjudication that it was null, as founded upon a bond 


aVbove L. 40 Scots recorded in the commiſſary court-books ; the 


Lords found the commiſſaries books not a competent regiſter for 


bonds or bills above the ſum of L. 40 Scots, unleſs where there is a 


conſent of the parties to regiſtrate in theſe books; and declared 
they would make an act of ſederunt to certiorate the lieges of the 
incompetency of ſuch regiſtrations. But the commiſſaries being 
heard againſt this intended act, the matter lay over. Some of the 
| ſheriffclerks, encouraged by the foregoing proceedings of the Court, 
applied, July 1748, to have an act of ſederunt as aforeſaid. This 
produced a hearing in preſence, in which it was clearly made out 
that the commiſſary-books are a competent regiſter for bonds, bills, 
Cc. without limitation of ſums. And the reaſoning wen —— 
over the Court to this opinion was as follows: e 

In 
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In this iſland, it was an early practice for judges to interpoſe in 
intricate caſes, by preſſing an agreement betwixt the litigants ; and 
we have inſtances of this practice in the Court of Seſſion, not a few 

- within a century. This practice brought about many agreements, 
which were always recorded in the judges books. The record was 
compleat evidence of the fact; and if either party broke the concord 
or agreement, execution was iſſued by the Court againſt him, with 
out neceſſity of any intermediate proceſs; fee-Glanwil, l. 8. c. 1, 2, 3, 
Ge. The fingular advantages of a concord or agreement thus 
finiſhed in face of Court, were ſoon underſtood, and led men to 
make all their agreements of any importance in that manner, which 

at the ſame time was the more neceſſary before the rt of writing, 
came to be common. 

From this practice ſprung the deed termed i in England a bond in 
judgment, and with us a bond containing a clauſe of regiſtration. 
When by population bargains were multiplied, it became cumber- 
ſome to have recourſe to a court for recording every private bargain: | 
the art of writing becoming more common, a contrivance was 
fallen upon to put the agreement in writing, and to grant a man- 
date to a procurator to appear in judgment, in order to have the 


writ recorded as the agreement of the parties; which was only 
done in caſe there was a neceſſity for legal execution. The writi 


ſo recorded was held to be full evidence of the agreement, ſofficient . 
to found a decree; and, in conſequence of the decree, execution. 
The authority of the mandate was not called in queſtion, being 
joined with the averment of the procurator: and from the nature 
of the thing, if faith be at all given to writ, the mind muſt at laſt, 
reſt ſomewhere without requiring farther evidence. For example, 
a bond is fortified by the ſubſcription of the party, and the party's 
ſubſcription by that of the witneſſes; but the ſubſcription of the 
_ witneſſes muſt be relied on without further ſupport, otherwiſe evi- 
dence muſt be required in inſinitum. And, for the ſame reaſon, it is 
neither natural nor reaſonable, that the procurator's mandate, bei 
a a relative deed, ſhould require any further ſupport than the Lubſerips 
tion of the party. 
The ſtyle of this mandate came to be improved at made to ſerve: 
a double purpoſe ; both to be an authority for recording the writ 
as compleat evidence of the private agreement, and alfo to be an 
authority to the procurator to confeſs judgment againſt the party, 
upon which a decree paſſes of courſe to be the foundation of exe 
cution. The mandate was originally contained in a ſeparate wri-. 
ting, which is the practice of England to this day. In Scotland the. 
practice firſt crept in of indorſing it upon the bond, and afterward 
of engroſſing it in the bond itſelf, which is our preſent form. 
Before entering upon the queſtion, what courts are com} tent for 
recording private agreements, and for pronouncing decre ees upon 
them; we muſt take a curſory view of the juriſdiction of 'the eccle- 
| Gaſtical courts with regard to this matter. And it is adthitted, that 


a 


| 


— — — —— — nn = 
„ 


212 DECISIONS OF THE 


a conſiſtorial court, in place of which the commiſlary-court came, 
had not originally any juriſdiction in civil cauſes. Cuſtom, how- 
ever, and ſtatutes, have made eccleſiaſtical courts competent to 
many cauſes which are not ſtrictly eccleſiaſtical, but of a mixed 
nature, if not purely civil. With regard to actions of debt in par- 
ticular, they had no radical juriſdiction: but as by the old law of 
Scotland, as well as by the law of England, old and new, a defender 
was not bound to give evidence againſt himſelf; there was no re- 
medy, when money was lent upon faith and promiſe without writ 
or witneſs, but to apply to the ſpiritual court, complaining of breach 
of faith and promiſe. The party, though not bound to depone in a 


civil court, was bound in the {piritual court, for removing the ſcan- 


dal, to declare the truth as in the preſence of Gop, which was in 


effect an oath. If he confeſſed, penance and reſtitution were en- 
joined: if he refuſed to anſwer, excommunication followed: and, in 


both caſes, very rigorous execution iſſued againſt him. 
Not only was the juriſdiction of the ſpiritual court eſtabliſhed 


with regard to actions of debt referred to oath, but alſo with regard 


to all contracts that the party or parties had ſworn to perform. 


This practice of interpoſing an oath for the greater ſecurity of per- 
formance, was once common; and we have traces of it ſo late as 
the act 19. parl. 1681, diſcharging ſuch oaths to be taken from mi- 
nors. The juramenti interpoſitio was reckoned a ſufficient foundation 
for the ſpiritual court to judge in all matters ariſing from deeds ra- 
tified upon oath. And with regard to this, as well as the preceding 
caſe, of a claim being referred to oath, the Reg: Maj. . 3. cap. 7. is 
full evidence. | 


Thus it was that the foiritual court 0 a juriſdiction in all 


actions of debt referred to oath, and, by analogy, in all matters 
Whatever where the proof was to be by oath of party; a neceſſary 


juriſdiction to ſupply the defect of the common law. And the con- 


ſequence is evident, that it was a proper juriſdiction for record- 
ing of private agreements, and for regiſtrating of bonds, tc. per- 
haps the moſt Proper : for it would be abſurd to deny that court 
the privilege of receiving the evidence of a bargain before hand, by 
the acknowledgment of the parties, when it has the privilege of 

forcing an acknowledgment by oath, after proceſs is raiſed for per- 


formance of the bargain. And accordingly, we find from our oldeſt 


records, that the official and commiſlary courts were more frequent- 


ed for regiſtrations than any other inferior court whatever. 
After the authority of the Roman law came to prevail, by which 


a defender is bound to depone againſt himſelf in civil cauſes, and 


can be held as confeſſed, it was thought convenient to limit the ju- 
riſdiction of the ſpiritual courts with regard to actions of debt, as leſs 
neceſſary than formerly. And 1mo, As to the actions of widows, 


pupils, and poor perſons, not exceeding the ſum of L. 20 Scots, they 


are declared to have a neceſſary juriſdiction, the ſame that 1s com- 


petent to any other court. 249, Their juriſdiction as to actions of 


debt, 
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debt, and other cauſes referred to oath, is limited to L. 40 Scots. 
But 3//9, Their juriſdiction is preſerved in its former extent with 
regard to all tranſactions ratified upon oath, and in all cauſes where 
the parties ſubmit themſelves to their juriſdiction; of which laſt, 
more afterward. Theſe particulars are all diſtinctly ſet forth in the 
inſtructions to the commiſſaries 1563, and ſuch remains their juriſ— 
diction in foro content iaſo to this day. 

But as to the voluntary juriſdiction of this court, particularly as 


to the recording contracts and pronouncing decrees of regiſtration, 


no alteration was made nor intended. By theſe inſtructions 1563. 
it is declared, © To be leiſome to the commiſſaries to cauſe their 
„ clerks regiſter contracts, obligations, Sc. in their books, which 
being regiſtered, and their decreet of authority interponed there- 
to, the Lords of Council to give out letters in the four forms of 
poinding, for fulfilling the fame as was wont to be given upon 
perſons who' of before lay 40 days under curſing.” And as 


theſe inſtructions, as well as Queen Mary's charter erecting the com- 


miſſary- court of Edinburgh, and beſtowing upon it the ſame power of 
regiſtration, are ratified by the 25th unprinted act, parl. 1592, this 


branch of the juriſdiction is as well eſtabliſhed as any juriſdiction 


can poilibly be, ſuppoſing it even to be created by this act and by 


the inſtructions; which at the ſame time is not the caſe, but barely 


a continuance of the Jerifae en that the ſpiritual court formerly 


poſſeſſed. 


And as to the clauſe adjected both in che charter and inſtructions, 
Providing that the contract, obligation, or other writing, in tlie 


body thereof before the regiſtration of the ſame, bear, that they 
are content the ſame be regiſtered in the ſaid books,“ which the 


ſherif-clcrks are willing to lay great ſtreſs upon; the argument drawn 


by them from this clauſe comes to be juſt nothing at all, when the 


pr: actice at that time is known. At that period the eſtabliſhed prac- 
tice was, to name in the bond every court where the bond might be 
regiſtered | in order to execution; the general clauſe of regiſtrating in 
all judges books competent not being known for near a century 
thereafter. At the time of theſe inſtructions a bond could not be re- 
giſtered even in the books of ſeſſion, unleſs expreſsly conſented to 
in the bond. It need be no ſurpriſe then, that the privilege of re- 


gittering bonds was given to the commiſſaries upon condition of a 
conſent to regiſtrate in their books, when no court whatever had 


that privilege except upon the ſame Londiion, In a word, it is plain, 
that this clauſe is not meant to be taxative, but merely deſcriptive 
of the common practice, by mentioning a proviſo not peculiar to tha 
commiſſaries, but common to them with all the other courts 1n Scot- 
land at that tune. 


It is then clear, that the nies once e enjoyed this branch 


of voluntary juriſdiction as extenſively as any other court ever en- 
joyed it. Let the ſheriffclerks ſay by what authority they are de- 
prived of it. The inſtructions 1666 leave the n of regiſtra- 
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tion as they found it. At the ſame time, a very pregnant argument 
may be drawn from the filence of the inſtructions 1666, to ſupport 
this branch of the commiſſaries juriſdiction. By this time it was 
become cuſtomary to ſubſtitute the general clauſe “ of all judges 
books competent,“ in place of a ſpecial enumeration ; and in this 
view the above proviſo in the inſtructions 1563 is left out of the in- 
ſtructions 1666, which is in effect declaring the commiſſary- court 

to be competent for regiſtrations upon the authority of the general 


clauſe. For had it been intended, that there ſhould be no regiſtra- 


tion in theſe books, otherways than by an expreſs conſent, the pro- 
viſo without doubt would have been renewed in the inſtructions. 
1666. As the inſtructions 1563 are copied in the inſtructions 1666, 


this provi/o could not have been left out in the latter by neglect and 
inadvertence: the omiſſion muſt have a meaning, which can be no 
other than to put the commiſſary-court upon the common footing 
that a conſent at large ſhould be ſufficient. 


But, in the ſecond place, without neceſſity of going ſo far as the 


origin of this branch of the commiſſaries juriſdiction, a convincing 
argument may be drawn from a conceſſion the ſheriff-clerks do and 


muſt make; which is, that an expreſs conſent to regiſtrate in the 
commilfiiry-books | is a ſufficient authority for regiſtration, whatever 
be the ſum. If fo, they muſt alſo admit that the ſtyle of regiſtration 


in preſent uſe is a ſufficient authority for this regiſtration, provided 
1t can be made out that it is equivalent to an expreſs conſent, which 


reduces the diſpute to a queſtion de verborum ſignificatione, vi. 
What is the meaning and import of the clauſe of regiſtration com- 
monly uſed, “ conſenting to the regiſtration hereof in the books 
«of council and ſeſſion, or others competent, to the effect that let- 

ters of horning, Sc. may paſs hereupon as effeirs?” This clauſe 


_—_ undoubredly be underſtood ſecundum ſubjectam materiam, as every 


clauſe muſt be. In writing a bond, the parties have no occaſion 


to conſider what court may be competent to a common procels, 


but what courts are competent for regiſtration. Keeping this in 
view, does not the clauſe obviouſly import a conſent to regiſtrate 


in any judges books where the regiſtration can be a foundation for 


horning and other legal execution? From the very nature of the 


thing, the clauſe of regiſtration muſt be interpreted in the moſt ex- 


tenſive ſenſe for the conveniency of the creditor, who lends his 
money upon the condition of ſummary execution in caſe of failure 


of payment. And as it muſt be indifferent to the debtor, whether 


horning proceed upon a regiſtration in one court or another, he has 

no intereſt to decline or bar any court; and therefore his conſent 
thus interpoſed muſt be applicable to every court where expreſs 
conſent will make a legal regiſtration. Will any man who borrows 


money make the leaſt difficulty of giving an expreſs conſent to re- 


giſtrate in the commiſſary-books, if ſuch a thing be demanded of him? 

What difficulty then can there be of giving a clauſe that tenſe, which 

the parties themſelyes would give were the queſtion put to. them? 
And 
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And when the hiſtory of regiſtration, and the variation introdu- 
ced in the ſtyle within this century are attended to, they will clear 
the foregoing conſt ruction of the clauſe of regiſtration beyond the 
pollibility of cavil. The form of the clauſe of regiſtration was ori- 
ginally to name one particular%ourt where the deed was to be regi- 
ſtered, ſuch as the Court of Seſſion, or commiſſariot of Edinbargh, or 
the ſheriffddom of Fife, or other particular court. This being found 
inconvenient, by putting it in the power of the debtor to render the 
clauſe of regiſtration ineffectual, by retiring out of the bounds of 
that particular juriſdiction, the practice came in of naming many 
particular courts. But ſuch a long detail of particular courts be- 
coming burdenſome, the clauſe was made more general by enume- 
rating commiſſary-courts, ſherift-courts, bailie. courts, Oc. but ſtill 
without the addition of a general clauſe, ſuch as is now in uſe. 
„ of all judges books competent.“ When we look through the re- 
cords of the different courts, we find the commiſſary- court more 
frequently named in regiſtrable writs than any other inferior courr. 
The reaſon is, that, of all the inferior courts, it is the moſt conve- 
nient for regiſtration, having of all the moſt extenſive juriſdiction; 
and at any rate, it was an advantage to have different courts to ap- 
ply to, in one or other of which the debtor might be found. The 
form laſt mentioned of enumerating all the different courts in ge- 
neral, as being ſtill too prolix, was altered ſome time betwixt the 
1650 and 1660, and a new ſtyle introduced, ſubſtituting a clauſe 
ſtill more general, ſometimes expreſſed thus,“ In the books of ſeſ- 
© ſion or other judges books 3** or thus,“ In the books of ſeſſion or 
any other ordinary regiſter ;'” or thus, © In the books of ſeflion 
or any other regiſter that ſhall happen to be made uſe of for the 
« time; or thus, In the books of ſeſſion or of any other judge 
** ordinary z”” or thus, „In the books of ſeſſion or others com- 
e petent ;”* which laſt is now the eſtabliſhed ſtyle. From the nature 
of the thing it muſt be plain, that all theſe different clauſes mean the 
very ſame thing, viz. a conſent ta regiſtrate in the books of any judge 
where that conſent can be effectual to produce a decree, and conſe- 
quently legal execution; and when it was the common practice at 
that time for creditors to provide for themſelves the conveniency of 
regiſtrating in the commiſſary-court books, it is not to be ſuppoſed. 
that the whole moneyed people in Scotland ſhould, without neceſſi ty, 
and even without ſolicitation, conſpire together to give up a privi- 
lege or conveniency of regiſtrating in the commiſſary-books. And 
yet this muſt be ſuppoſed, before the clauſe of regiſtration now com- 
monly uſed can admit of ſuch a conſtruction, as to refer only to 
courts which have a neceſſary juriſdiction. es . 

I add, that no one can entertain the leaſt heſitation about the im- 
port of che clauſe, when it is conſidered, that, by the practice of 
Near a century, it is univerſally underſtood to comprehend voluntary 
1s well as neceſſary juriſdictions. By a lift given in it appears, 

that, upon che authority of the general clauſe alone, it has been a 
- conſtant 
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conſtant practice to record deeds without limitation of tums in the 


commiſſary-books. If contuctude be optuma legum interpres, it ought 
io have no lets authority in the interpretation of clauſes in private 
leeds. 

With regard to the regiſtration of bills, which proceeds no: by 
private conſent, but by authority of a ſtatute, the argumcnt con- 
cludes a fortior: to the commilſary-court. An exprels conſent to 


regiſtrate in the commiſſary-books may be taken in a bond if the 
general clauſe be reckoned not ſufhcient authority. There is no 


acceſs to interpoſe ſuch a conſent in a bill of exchange ; and there- 
fore under the ſtatutory clauſe, competent judicature, the commiſſary- 
court muſt be comprehended, otherways the heges are cut out of 
the benefit of that court altogether. But, without inliſting upon 
this, it is exremely clear from the act 1681, that it was the inten- 
tion of the Legiſlature to put the regiſtration of bills upon the pre- 
ciſe ſame footing with the regiſtration of bonds. The ſtatute enacts, 
That bills of exchange ſhall be regiſtrable in the books of council 


and ſeſſion or other competent judicatories, to the effect of having 
the authority of the judges interponed thereto, that letters of 


„ horning, Sc. may paſs thereupon, ſicklike and in the ſame man- 


„ner, as upon regiſtrate bonds, or decreets of regiſtration proceed- 
ing upon conſent of parties; which is ſupply ing the clauſe con- 
ſenting to the regiſtration, ic. and giving bills of exchange the 
{ame effect as if the clauſe were ingroſſed in cvery one of them. 


Nor is it of any weight that, ina ſubſequent clauſe of the ſtatute, the 


expreſſion ordinary judge is taken in a different ſenſe, being applied 


to judges who have a juriſdiction in foro contentiaſo, and who can 


hold plea in every proceſs that can be founded upon a bill of ex- 
5 change. It is well known that the Ordinary, or Judge-ordinary, i 


a general expreſſion, and comprehends indifferentiy every * 


wo is Competent with regard to the matter under conſideration. 


The biſhop is the ordinary in matters purely eccleſiaſtical: the 
commiſſaries are judges ordinary in matters of marriage and divorce: 
the Court of Seſſion, in all civil cauſes, and peculiarly fo in reduc- 


tions and ſuſpenſions : the ſheriff}, in moſt ordinary cauſes both civil 
and criminal: and, with regard to decrees of regiſtration, the Court 


of Seſſion, commilh ary-court, ſheriff-court, &c. are all equally judges 
ordinary. It therefore cannot create any fort of dubiety to find a 
generic expreſſion applied in different ſenſes, even in the ſame ſta- 

Lute, ſecundum ſubjectam materiam, wore than to find it fo applicd in 


different ſtatutes, than which nothing is more common. And, were 


there any dubiety. which the e nn cannot admit, it is re- 


moved by the practice of above 69 years; as bills of exchange haye 


been co outtantly regiſtered in the commiſlary-books ever ſince the 
Gate of the act, et lima legum interpres conſuetudo. 

The arguments above ſet forth acquire additional ſtrengch from 
the act 39. parl. 1696, allowing bonds and other writs to be re- 


giſtered after the granter's death, which has reduced regiſt ration 
| to 


„ö ·ĩððꝛͤſũll a Ph Ss 


e 
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to a point of mere form, diſregarding what is the moſt eſſential to 
a decree in foro. And when bonds can be regiſtered in the ſheriff- 
books after the granter” s death, though in that caſe the ſheriff can 
have no juriſdiction, it would be ſtrange that it ſhould not be lawful 
to regiſtrate them in the commiſſary-books during the granter's life, 


| though it is admitted, that in this caſe Rey have a juriſdiction by 


conſent of parties. 

It muſt alſo he obſerv ed, that the preſent diſpute concerns the lie- 
ges in general, as well as commiſfary- courts in particular. It is evi— 
dently beneficial to the lieges to have different courts for regiſtra- 
tion, both for the convenience of finding their debtors, and for the 
convenience of being well ſerved, which people always are when 
they have a choice. And it would be very extraordinary to deprive 


people of this privilege, by giving a ſenſe to an expreſſion different 


from the ſenſe eſtabliſhed by conſtant practice, eſpecially as regiſtra- 
tions have become a niere form ſince the act 16956. | 
The commiſſaries having ſet forth the grounds of law upon which 
hed privilege i is founded, proceeded to anſwer the objections that 
were ſtated in behalf of the ſheriff-clerks. It was urged, © That if 
<« regiſtrations be allowed in the commiſſary-books upon a conſent 
at large, they muſt be entitled to hold plea upon every bond or 
obligation containing a clauſe of regiſtration, for this reaſon, that, 
by the inſtructions 1563, they are declared to be judges to all con- 
tracts regiſlered in their books, whereunto their authority is in- 


„ terponed.”” And the ſheriff-clerks, in ſupport of their argument, 


might have added a deciſion of this Court, Durie, 27th March 1627, 


Irvine contra Young; where it was found, that a conſent to regiſtrate 


in the commiſſlary-books, is a prorogation of the commiſſaries juriſ- 
diction as to all proceſſes founded upon the deed. 
This argument proceeds upon a miſapprehenſion of the inſtructions 


1563. There is no diſguiſing the rapacity of the Roman clergy, nor 


their violent luſt for power as well as property. Among other arts 
to draw cauſes to their courts, one was to uſe their intereſt with pri- 


vate parties to ſubmit to their juriſdiction in civil cauſes. By de- 


grees it became cuſtomary to inſert a clauſe in deeds and contracts, 


binding the parties in all actions upon the deed or contract, to ſub- 


mit themſelves to the juriſdiction of the ſpiritual court; and they 


who were the moſt forward in ſuch matters, were the greateſt favou- 
rites of the church. To vouch this fact, we have the public records, 


in which there are many obligations containing ſuch clauſes. And 


th leave no doubt about the meaning, theſe obligations, beſide the 


conſent to regiſtrate in the commiſſary-books, contain a ſeparate 
clauſe, © ſubmitting them to the juriſdiction of the ſaid commiſſa- 


© ries;”” and ſome of them go farther, not only © ſubmitting to this 


* juriſdiction,” but © renouncing all other juriſdictions in this caſe.“ 
This practice fully explains the paragraph of the inſtructions founded 


ON 2 the ſheriff- clerks, which at full length ſtands thus, That the 


I i 60 commullarics 
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„ commutlarics ſhall be judges to all contracts regiſtrate in their 
„ books, whercunto their authority is interponed, and the party fub- 
“ mitting him to their juriſdiction; ct hoc accummulative of non priva- 
live, where the cxprethion, © and the party ſubmitting him to 
« their juriſdiction,” obviouſly refers to the ſaid practice of engroſ- 
ling ſuch clauſes in private deeds; which at the fame tune 1s a key 
to the like claule inſerted in the inſtructions 1666, giving the com- 
miſſaries cogniſance, © in all cauſes where the parties ſubmit them- 


_« ſelves to their juriſdiction.” And it may be obſerved by the bye, 


that this very thing is the foundation of a practice which continues 


to this day, that when an executor finds caution in order to confir- 


mation, he and his cautioner are taken bound to ſubmit to the juriſ- 
diction of the court, and a place commonly named where ad ſhall 
be cited. | | 

Theſe circumſtances 8 a ſatisfactory anſwer to the argument, 


It is not laid down in the inſtructions 1 563, nor any where, that the 


commuſſarics ſhall be judges to all contracts regiſtrate in their books 


whercunto their authority is interponed : another requiſite, ſtill 


more eſſential, muſt concur to have this effect, viz. that there muſt 
be a clauſe in the contract,“ ſubmitting to that juriſdiction,” which 
by both ſets of inſtructions, as well as by conſtant practice, has the 
import of prorogating.the juriſdiction of the commiſſaries in foro con- 


tentioſo. Without that clauſe, the bare conſent to regiſtrate in their 
books has not the effect of prorogating the juriſdiction of the com- 
 millaries ½ foro contentioſo, Cuſtom has given it no ſuch effect, and 


the clauſe gives no ſuch effect ; for, after a decree is interponed in 
virtue of ſuch conſent, the conſent has its full effect, and no further 


_ conſequence can be built upon it: and this ſerves to reconcile two 
deciſions, which, at firſt view, appear contradictory : in that above 
mentioned from Durie, where a decree againſt an heir as lawfully 


charged to enter was ſuſtained, though pronounced by the commil- 
ſary of Dunkeld; there has certainly been a clauſe ſubmitting to the 


juriſdiction of that commiſſary, though not mentioned in the deci- 


ſion; but in another deciſion obſerved by the fame author, 28th No- 


vember 1621, laird of Greenoct; the commiſſaries were found not to 


be proper judges to an action of transferring of a contract againſt | 


the heir of the contractor, though the contract itfelf was regiſtrate 
in the commiſſary-books, by virtue of the conſent to regiſtration ; _ 
probably tor this reaſon, that the contract has not bore the other 


clauſe, ſubmitting to their juriſdiction. 
The ſheriff-clerks inſiſted on another argument, ce „That! it was ab- 
* {urd to confeſs a debt in judgment before a court not capable to 


hold plea, nor take cogniſance of ſuch debt; and it was added, 


* that in England confeſſion of debt cannot avail in any court ex- 
cept in a court of common law, capable to hold plea upon ſuch 
e 

It was anſwered, That the ſheriff-clerks fr to forget what they 


have all along admitted, that a decree of regiſtration is good where 
the 
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he inſtrument of debt bears a clauſe to regiſtrate in the commiſſary- 
books. They muſt allow this not to be abſurd; and yet here is a 
confeſſion of debt, and alſo a judgment pronounced upon that con- 
reſſion, in a court not capable to hold plea, nor to take cogniſance 
of ſuch in foro contentigſo. The ſheriffclerks ſeem allo to forget the 
act 1696 above mentioned, which empowers Judges to pronounce a 
decree of conſent againſt a man even after his death: ſuch a wide 
difference is put betwixt a voluntary juriſdiction, and a juriſdiction 
in foro contenticſs. And as to the law of England, the mayor of 
London, by the cuſtom of the city, may take recogniſances, which 
are no other than a confeſlion of debt before a magiſtrate, to ſave the 
trouble of proof. The king, by a ſpecial commiſſion, may appoint 
any perſon to take recogniſance, and a debt acknowledged before 
one of the clerks of the ſtatute-merchant and mayor of the city of 
London, or two of the merchants of the ſaid city for that purpoſe 
aſſigned, becomes what is called a ſtatute-merchant, of the like na- 
ture with a bond in judgment, or a bond in Scotland with a clauſe of 
regiſtration, It is very true, ſuch deeds muſt be enrolled in ſome 
court of record to give them the effect of execution, and ſo muſt a 
bond containing a clauſe of regiſtration 3 but then, the commiſſary- 
court is ſuch a court of record. And it is of no importance in the 
argument, that a bond in judgment, or a bond containing a clauſe 


of regiſtration cannot be recorded in the Courts of Juſticiary, Exche- 


quer, or Admiralty; for the commiſſary- court differs widely from 
any of theſe, having a juriſdiction without limitation in civil cauſes, 
where it is prorogated by conſent of parties. The debtor's conſent 
to regiſtrate in their books, empowers the commiſſaries to pronounce 
decrees of conſent withour limitation, and the debtor's conſent ſub- 
mitting himſelf to their juriſdiction, empowers them to hold plea up- 
on that debt even in foro content igſ o. 
Some other inſtances ſhall be given to ſhow the difference betwixt 
ee of conſent, and decrees in foro contentigſo. A A charter- party 
may be regiſtered in the Court of Seſſion, or in the ſheriff- court; 
yet the Court of Seſſion cannot hold plea in the firſt inſtance upon a 
charter- party in foro contentioſo; and the Sheriff not at all. A bond 
granted to the king in a revenue-matter may be regiſtered in the 
Court of Seſſion, and muſt be fo regiſtered if adjudication be to pro- 
cced upon it; yet the Court of Seſſion cannot hold plea in foro con- 
tentioſ» upon ſuch a bond. Nothing was more ordinary of old than 
to regiſtrate bonds in the books of the Privy Council, though it ne- 
ver fell under the juriſdiction of that Court to hold plea upon ac- 
tions of debt. And after all, what needs more than to give for an 
Inſtance a deerce of regiſtration given againſt a man 1 after his death, 
over whom there can be no juriſdiction. 
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No CX. | 19th July 1748. 
SurRIrr-CIERKs contra COMMISSARIES. 
JURISDICTION. 


N a queſtion betwixt the commiſſaries and ſheriff-clerks, whether 

it belongs to the juriſdiction of the former to authenticate tuto- 
rial and curatorial inventories ; the Court was of opinion, that this 
was a branch of their juriſdiction, moved by the following reaſons. 


The cauſes of widows, orphans, and pupils, have in all periods of 
our law been privileged. By the act 105. parl. 1487, they are en- 
titled to bring their actions and complaints at the firſt inſtance be- 


fore the King and council. Afterwards ſuch cauſes came to be the 


province of the conſiſtories; and upon this account a juriſdiction is 


beſtowed upon the commiſſaries by the inſtructions 1563, in the 


cauſes of widows, pupils, and the poor, not exceeding L. 20 Scots: 
they had conſequently a voluntary juriſdiction in the chuſing cura- 


tors, which appears from the act 35. parl. 1555, in which, though 


the judge- ordinary is only named, yet the ſummons or edict plain- 


ly refers to the conſiſtorial court; and this is put out of doubt by 


Queen Mary's charter to the commiſſaries of Edinburgh, giving them 
A juriſdiction in all actions concerning teinds, teſtaments, injuries, 
and the giving of curators, conform (ſays the charter) to the act of 


our parliament, plainly referring to the ſaid act. Therefore, they 
have unqueſtionably a voluntary juriſdiction as to the naming tutors 
and curators, which they enjoy at this day, and which neither is 
nor can be controverted. The only queſt ion then is, after tutors 


and curators are named before the commiſſaries, whether it be the 
meaning of the act 2. parl. 1672, to oblige the minor to go before 
another court to get the inventories authenticated? Such an abſurd 
interpretation cannot be drawn from the ſtatute 3 which was only 
intended to ſuperinduce an additional check upon the management 


of tutors and curators, and not to break in upon any juriſdiction 
whatever; and nothing is more evident than that the expreſſion, 


Fudge-or dinary in that ſtatute, means chi judge who is N 


to the naming tutors and curators. 


No CI. | 17th December, 1748. 


 SHERIFF-CLERKS contra COMMISSARIES, 
JURISDICTION. 


ETWIXT the ſheriff-clerks and commiſſaries it was debated, 
whether decrees in abſence pronounced by the latter for ſums 
above L. 40 Scots are effectual in law, or whether they are to be 
* conſidered 
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Fonſidered as l void. The theriii-clerks founded upon the in- 
ſtructions 1563 and 1666, limiting the juriſdiction of the commiſſaries 
with regard to actions of debt and other cauſes referred to oath, to 
the fm of L. 40 Scots. In anſwer to this, the commiſſaries oppon- 
ed the ume inſtructions, declaring their court competent to all ac- 
tions wacre the parties ſubmit themſelves to their juriſdiction. 
Whence they argued, that they muſt have a radical juriſdiction in 
matters above L. 40 Scots; becauſe, by the law of Scotland, private 
conſent cannot Create a juriſdiction. From theſe premiſſes they in- 
ferred, that a decree in abſence muſt be good, even where the ſum 
is above L. 40 Scots; and that the meaning of the inſtructions muſt 
be, not to render void ſuch a decreet, but only to beſtow upon the 
lieges a privilege of declining the juriſdiction if they thought proper. 
In tupport of this propoſition, they entered into a particular con- 
lideration of the doctrine of the prorogation of juriſdiction as recei- 
ved among us. They obſerved, that in reaſoning upon this ſubject, 
we are apt to draw our authorities from the Roman law, without con- 
{1dering that the principles of the Roman a in this matter are tote 
cb diſſerent from ours. 
The Roman doctrine of prorogations is laid down with « great AC- 
curacy, J. 1. de judiciis : The words are, “Si ſe ſubjiciant alieui juriſ- 
diictioni et conſentiant; inter conſentientes, cujuſvis judicis qui 
tribunali præeſt, vel aliam juriſdictionem habet, eſt juriſdictio.“ 
Thus, though conſent by the Roman law cannot make a man a judge 
who is no judge, yet it has the effect to give a judge a new juriſdic- 
tion, and to enable him to determine in cafes to which without the 
conſent he is altogether incompetent. Upon this footing, a civil 
judge may determine in a criminal matter, et e contra; and a judge 
whole juriſdiction is limited with regard to ſums, may give judg- 
ment without limitation,“ Judex qui uſque ad certam ſummam 
judicare juſſus eſt, etiam de re majori judicare poteſt fi inter liti- | 
gatores conveniat. J. 74. & 1. de gudicus.” And hence the doctrine 
laid down by commentators may be eaſily underſtood. ' They men- 
tion four different ways by which a juriſdiction is limited, viz. with 
regard to time, face, perſons, and cauſes. As to the two firſt, it is 
evident from the law above cited, that there can be no prorogation : 
4 judge after his commiſſion is at an end, has no manner of juriſdic- 
tion; and as little juriſdiction has he without the bounds of his ter- 
ritory. But, with regard to perſons and cauſes, the matter is other- 
wile : for though conſent will not make a private man a judge, yet 


__ fappoſing him a judge, it will intitle him to give judgment againſt 


1 perſon not otherwiſe ſubjected to his juriſdiction, and in a cauſe 

with regard to which he has no original juriſdiction. _ 
ue doctrinc of the law of Scotland differs widely; and firft, Tk 
regard to perſons, it is eſtabliſhed by act of parliament, that even an 
cxpreſs conſent will not impower a judge to paſs ſentence againſt a 
man who lives without his territory, and conſequently is not ſub- 
jectcd to his juriſdiction. The act 38. parl. 1685, declares the re- 
K kk giſtration 
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giſtration of deeds againſt parties who dwell not within the juriſdic- 
tion to be void and null, with all the execution that follows there- 
upon. Therefore a conſent to regiſtrate in the books of a compe- 
tent court, which in all views will comprehend the ſheriff's books, 
will not however give the ſheriff a juriſdiction over any perſon who 


is not locally ſubjected to his juriſdiction. And accordingly, a con- 


ſent by a debtor in Caithneſs to regiſtrate in the ſheriff-books of Edin- 
burgh will avail nothing. Next, as to caules, a conſent to regiſtrate 
in the books of Juſticiary or Exchequer, will not intitle theſe judges 


to pronounce ſentence for an ordinary debt. The decree will be 
null, with all execution following thereupon. Further, if a man 


ſhall bring a proceſs before the Exchequer for payment of an ordi- 
nary debt, the debtor's appearance and pleading peremptory defen- 


ces will not prorogate the juriſdiction; the decree is void and null. 
And ſuch has been the opinion of this Court in much narrower 


caſes: an action of contravention of lawburrows is peculiar to the 
Court of Seſſion; and if ſuch a proceſs be brought before the infe- 
rior court, the defender s appearance will not prorogate the juriſ- 


diction ; the decree will be null by way of exception, Haddington, I 


6th July 1611, Kennedy contra Kennedy : And the like was found in 


an extraordinary proceſs of removing, founded upon the tackſman's 
failure to pay his rent; the decreę pronounced by the inferior judge 


was found null, though the defender appeared and pleaded his de- 
fences without objecting to the juriſdiction, Falconer, 22d December 


1681, Beaton contra his tenants. 


It appears then to be a maxim with us, that conſent alone cannot 


found a juriſdiction, nor impower a judge to determine any cauſe as 


to which he has no juriſdiction, nor againſt any perſon not ſubjected 
to his juriſdiction. If now conſent cannot operate with us, as with 
the Romans, to erect a juriſdiction, the only effect that can be given 


to conſent is, to bar a declinator when a party enjoys the privilege 


to be exempted from a court which has a radical juriſdiction over 
him; and the barring of ſuch a privilege is the only prorogation of 
juriſdiction that is known in the law. of Scotland. Thus a decree 


pronounced by an inferior court againſt a member of the College of 


Juſtice is good by prorogation, if the court be not declined; and a 


| decree pronounced by the Court of Seſſion in a maritime cans i is: 


good where the defender appears and ſubmits to the Court, without 
inſiſting upon his privilege. of being heard in the firſt inſtance before 
the Admiral. 

Hence it was urged, that if conſent create not a juriſdiction, : nor 
has any other effect than to bar a privilege of declining a court, the 
commiſſary-court muſt have a juriſdiction in matters above L. 40 


Scots, becauſe they can judge without limitation upon the conſent 
of parties, which can have no other effect than to bar a declinator; 


and if ſo, the commiſſaries may pronounce a decree in abſence for | 


whatever ſum, as well as they can pronounce a decree in foro, when | 


rhe defender appears and ſtates his defences without moving his de- 
clinator. 
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clinator. And to prove that this is the legal ſenſe of the inſtructions, 
1 deciſion was quoted, pronounced recently after the inſtructions 
1666, by judges who beſt knew their meaning, becauſe probably 
they had a hand in compoſing them. It is reported by Starr, 25th 
Tune 1668, Black contra Scot, where a decree in abſence pronounced 


by a commiſſary for L. 126 Scots, upon the defender's being held as | 


confeſt, was, after his death, ſuſtained againſt his repreſentatives as 
good evidence of the debt. 

Replied : That ſtrictly ſpeaking the commilſhries never had a _— | 
diction in civil cauſes, whether the ſum was great or ſmall. Civil 
claims were brought into the eccleſiaſtical court in a religious view, 


and as a matter of ſcandal ; and when a decree was pronounced for 
the ſum claimed, it: was not upon the medium of being a civil debt, 


but upon the medium of reſtitution as part of the penance enjoined. 
This application to the. ſpiritual court was rendered unneceſſary af- 
ter the oath of party was introduced from the Roman law; and ac- 
cordingly, it is laid aſide by the inſtructions, except for ſums within 
L. 40: fo far a branch of civil juriſdiction is communicated to the 


commiſſaries; and in actions of debt within L. 40, referred to 


oath, they now interpoſe not as ſpiritual but properly as civil jud- 
ges. Taking then the matter in its true light, the juriſdiction of the 


commiſſaries is not limited by the inſtructions, but a new juriſdic- 


tion beſtowed upon them in actions of debt to the extent of L. 0 


Scots: with regard to ſums beyond that extent, they have no juriſ- 


diction more than the Court of Juſticiary has in civil cauſes. But 
then this court ſtands upon a ſingular footing, that private conſent 
can beſtow a juriſdiction upon it; for ſo is expreſsly declared by the 
inſtructions. And here is one inſtance of a prorogation in our law, 
ſimilar to prorogations in the Roman law. Perhaps it may be the 
only inſtance in our practice of a juriſdiction created by conſent ; but, 
ſuppoſing it the only inſtance, it removes the argument urged for the 
commiſſaries; after which the authority of the inſtructions ſtands 
clearly againſt them, that being limited in civil cauſes to L. 40 Scots, 
they cannot pronounce a decree in abſence for a greater ſum, 
„Found, that the commiſſaries have no power to pronounce de. 
** Crees in abſence for "uy ſum above L 40 Scots.“ 


Ne Cxll. 234 November 1749. 
0 Duke of RoxBuRGH contra Scor of Gala. 


PRESCRIPTION. 


4+ HE Duke of Roxburgh, in a proceſs againſt Scot of Gala, claimed 
right to the teinds of the pariſh of Lindain, and for his title 

produced a charter from the Crown anno 1607, containing _ 
teinds. 
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teinds. The defence was, that the family of Roxburgh never poſſeſ- 
{ed theſe teinds, therefore, that the purſuer is cut out by the nega- 
tive preſcription, and the defender has acquired the ſubject by the 
act 1690, as patron of the pariſh, It was anſwered, That, by the 
ſaid act, patrons got only right to teinds not heritably dilponed ; 
and, 249, That a right to teinds is not loſt by the negative preicrip- 
tion. It was replied to the firf, That it is the intention of that ſta- 
tute to heſtow upon patrons teinds not heritably diſponcd, that is, 
teinds to which no private perſon has an heritable and perpetual 
right; which is the preſent caſe ; becauſe the Lord of Erection ha- 
ving loft his right by the negative preſcription, the teinds of this pa- 
Triſh returned to the Crown, and came to be in the fame fitnation as 
if they never had been heritably diſponed. Replied to the /econd, 
That vicarage-teinds are local, and are unqueſtionably funditus loſt 
by the negative preſcription ; or, more properly ſpeaking, are con- 
ſuctudinary, and not exigible, unleſs ſo far as they have been in uſe 
to be levied. And as to parſonage-tcinds, that no heritor indeed can 
claim a total exemption, being due by the public law, which ſubjects 
all lands not particularly excepted to the burden of parſonage- 
teinds: but with regard to titulars, that a right to parſonage-teinds 
may be acquired by the poſitive preſcription, and loſt by the nega- 
tive preſcription, as well as other private rights. | 
In ſupport of this argument it was obſerved, that there is a wide 
difference betwixt rights founded on private conſent, and rights 
founded on the law of nature, or on the public law: the former 
ſort only are loſt by the negative preſcription. The reaſon of the 
thing extends no further, as ſhall bc by and by explained ; and the 
* rords of the ſtatute extend no further, Ordains that. actions com- 
* petent of the law upon heritable bonds, reverſions, contracts 
or others whatſomever, either already made, or to be made after 
the date hereof, ſhall be purſued within the ipace of forty 
« years ;” where the words © made or to be made,” plainly limit 
the ſubject of the negative preſcription to private deeds. As to 
rights founded PE: the law of nature, or upon the public law, 

there is no reaſon theſe ſhould fall by the negative preſcription : 
they are rights known to every mortal, which every mortal muſt 
lay tis account with. There can be no %, fides to object to ſuch 
rights: for example, the heritors of every pariſh are liable to up- 
hold the pariſh-church, and to rebuild the ſame where rebuilding 
is neceſſary: if there ſhould be an example of a certain heritor 
who had not contributed to this work for centuries, this circum- 
itance would not relieve hun; he muſt contribute whenever he is 
called upon. In like manner, a right to tcinds is eſtabliſhed by 
the common law of the land, and does not depend upon private 
conſent. Every man who purchaſes an eſtate without purchaſing 
the teinds muſt lay his account to be liable for teind : he can have 
no Loud fides, and therefore cannot be ſaved from the claim by any 
| length 
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length of time; and this is the very language of our authors and 
decitions. “ A right to teinds (ſays Lord Stair, B. 2. Tit. 12. $ 22.) 
being founded on public law, preſcribes not, except as to bygones, 
before 45 years. And the pole lle cannot preſcribe an abſolute 
immunity and freedom, ſeeing all lands in Scotland by law are lia- 
ble in tcind, except ſuch as never paid any, being cum decimis in- 

. clu/is, or beloaging to the Ceſtertiun order, templars and hoſpital- 
lers, or glebcs,”” Sc. The like reaſoning is to be found in the 
deciſion obſerved by Stair, 7th February 1666, Earl of Panmure con- 
tra Pariſhioners, © The right to teinds is founded on law, and not a 
particular or private right; and therefore, though in a competi- 


tion among private parties, one right to teinds may be excluded 


„by another, yet the teinds themſelves muſt always be due.” 

It is quite conſiſtent with this doctrine, that the rights of private 
parties may be regulated by preſcription both poſitive and negative. 
This is evident with regard to ſuperiority; for though every pro- 


prictor of land muſt have a ſuperior, yet it is often determined by 


preſcription who is the ſuperior. In like manner, though all lands 


are burdened with teinds, yet preſcription may determine the titular. 


The defender further inſiſted, that there is not ſuch a thing in our 


law as beſtowing a right by the poſitive preſcription, independent of 
the negative preſcription ; and that unleſs the proprietor loſe his 


right by the negative preſcription, no other can acquire by the poſi- 


tive. To clear which point, the act 1617 was urged, which puts not 
the right acquired thereby upon the poſſeſſion of the purchaſer for 


49 Fears without challenge, but upon acquieſcence of the former 
proprietor. This appears from tlie ſtatute itſelf, ** declaring that 


the perſon who poſſeſſes for 45 „ears, without any lawful interrup- 


„ tion, ſhall never be troubled, purſued, or unquieted by any perſon 
c6 pretending right;? and more fully from the act 12. parl. 1633, 
containing a commentary on the ſaid act in the following words: 


« Whereas by act 1617, all heritable rights clad with 40 years poſ- 


« ſeſſion, are declared to be irreducible in all time coming, except 


the ſame be quarrelled within the ſpace of 40 years;“ therefore, 


Fe. Hence, if the perſon inticled to challenge be non valens agere, 
the whole or any part of the time, the politive preſcription does not 
run ; 2s, for example, if the land be liferented by any one deriving 
right from the perſon intitled to challenge the poſſeſſor's right, ſee 
Dittionar 'y (Preſcription) p. 124. Ergo the poſitive preſcription is 

not independent of the negative preſcription, but the conſequence of 
it. And the two following caſes are remarkable inſtances of this. 


122, A regiſtrate reverſion never preſcribes negatively, and therefore 


the poſitive preſcription is not good againſt it. 2do, If an infeftment 
cf annualrent be preſerved from the negative preſcription by the 
debtor's paying intereſt perhaps for 100 years, no purchaſer of the 
eſtate burdened with the annualrent, will be ſecure. 

Now if the negative preſcription both of land and teinds muſt firſt 
rake place, before there can be a poſitive preſcription of either, the 


L1l conſequence 
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conſequence is evident, that the negative preſcription being mec. 
dent to, and independent of the politive preſcription, muſt cquaily 
take place, whether there be a politive preicription or not. If a par- 
ty purchaſe bona /ide lands with the teinds thereof, this right muſt 


be available to him, to object the negative preſcription againſt the 


titular claiming the teinds, juſt as much as if he had the poſitive 
preſcription. And for the fame reaton, the defender, who has right 
to the teinds of the pariſh, by the act 1699, is, by virtue of that right, 
incitled to object the negative preicription to the purtuer, juſt as 
much as if he had becn in pofleſlion by the act 1690, for 40 years. 

And in this matter a right to teinds appears to go hand in hand 
with a right to land. In a declarator of the property of land, the 
Preſby tery of Perth againſt the Magiſtrates of Perth, 24th December 
1728, the Lords repelled the allegcance of the negative preicription, 
in reſpect of the anſwer, that the detenders had produced no title to 
the land in controverly ; and juſtly, becauſe a naked poſſeſſor has no 
legal intereſt to make ſuch objection : and it would be unreaſonable 


to put the purſuer to the expence and trouble of proving interrup- 
Lions, in competition with the defender, who is only a naked potlet- 


ior. The ſame no doubt would obtain with regard to a declarator 
of a right to teinds. But if the magiſtrates of Perth had produced 


a title of property, though not fortified by the poſitive preſcription, 


to have founded them in a legal intereſt to make the objection, there 


appears to be little doubt, that the objection would have been fuſtain- 


cd. In the preſent caſe, the defender hath undoubredly a legal inte- 
reſt to make the objection : he has right to the teinds in queſtion by 
the act 1699, ſuppoſing the purſuer's right to be loſt by the Negative 
preſcripiuon. | Ts | 
The reaſoning Was cloſed wich an obſervation, that the point in 
diſpute is of importance to the heges in general. As the bulk of the 
teinds in this kingdom have been under tack, it 1s not in every caſe 
that a man who has an heritable right to teinds can ſupport his claim 
by the poſitiv e preſcription, Now, if no man could plead the nega- 
tive preic ription, who has not the politive preſcription to found on, 
teinds would be in a very precarious ſtate. This conſideration may 
be carried {till further: poſitive preſcription is a privilege granted 
to his Majeſty? s lieges only, not to his Majeſty himſelf: therefore, 
according to the purſuer's doctrine, the actual pofleilion of teinds. for 
4 CELUrY would not ſecure the Crown againſt any private party pro 
1 5 tome old right in his anceſtor, unleſs it could be inſtructed by 


nat means the Crown came to acquire the right, Which feldom can 


bs donc after ſuch a diſtance of time. 

In an{wer to this reaſoning, it was inſiſted on by the purſuer, that 
the negative preſcription is only of actions and not of rights of pro- 
perty. An heir-apparent makes up a title to his predeceſſor's eſtatc 
by « truſt-adjudication, and calls the poſſeſſors to produce their titles: 


if they cannot produce a good title to the property, whether by a dit- 
PORTION trom the purſner” $ anceſtor, or by the poſitive preſeription, 


the 


r Te * 
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the heir will obtain certification, and prevail in a reduction and de- 
clarator. For it was never ſuſtained in this caſe as an ohjection, that 
the puriucr is excluded by the negative preſcription. 
« Found, That the purſuer had right to the parfonage and vicar- 
age tcinds of the pariſh, and preferred him to the ſame.”” 


One thing is clearly eſtabliſhed in our practice, that poſſeſſion for 


40 years upon a good title does not transfer property by the poſitive 


preſcription, unleis at the fame time the former proprietor has loſt 


his right by the negative preſcription. Upon this principle is found- 
ed an Hectual objection againſt the poſitive preſcription, v2. that 


the perſon to whom the ſubject belonged was non valens agere. But 
then admitting that the pofitive preſcription cannot run independent | 
of the negative preſcription ; it does not follow, that the negative 


preleription of rights of property can run independent of the poſitive 
PIeicrijtion ; though this is Gala's plea, which therefore is not well 
ſupported by arginnent. It appears more agreeable to the act of par- 


liamcnt, and to our practice, that the negative preſcription of rights 


of property can no more run inde nendent of the poſitive, than the 
politve can independent of the negative. If the negative preſcrip- 
tion alone were to have the effect, why ſhould a habile title be ne- 


ceſſary to the poſſeſſor in order to ſecure him after 40 years? The 


true conception of the matter appears to be, that, in order to trans- 
ter property by preſcription, both the poſitive and negative preſcrip- 
tion muſt concur. 


The matter was again laid before the Court by the defender, but 


with the anſwers the Duke having produced a charter anno 1687, con- 
taining a ngvodanius from the Crown of the teinds in queſtion, and 


it being repreſented, that the preient proceſs commenced in the year 
1712, the Court had no occaſion to reſume the point of law, ſeeing 
this new production removed the objection that the Duke had loſt 
his right by the negative preſcription, as there was no time for pre- 
ſeription from the 1687 to the 1713. 


Ne CXIII. 55 22d TREATY 1749. 
Lonp Boyp contra King! 8 Abvoc arr. | 
F 1A X. 


HE 1ort-building Company, in the year 1743, granted a leaſe for 
twice nineteen years of the eſtate of Linkthgow, to William 
Karl of Kilmarnock, and Anne Counteſs of Kilmarnock his wife, and the 
ſurvivor of them, and the heirs, executors and adminiſtrators of the 
furvivor. The Earl ſuffered death for his acceſſion to the rebellion 
1745, and the eſtate of Linlithgow was ſurveyed by the Exchequer, 
as what he was intereſted in by the leaſe. After the death of the 
Counteſs, 
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Counteſs, who ſurvived her huſband, a claim was brought by Lord 
Boyd her fon, ſetting forth, that the Countels, by her ſurvivance, was 
intitled to this tack, and he it the right deſcended to the e imat as 
her repreſentative. It was anſwered in behalf of the Crown, that 
the huſband was fiar of the leaſe, and the wife only liferenter in caſe 
of her ſurvivance ; that it was attachable by the huſband”. creditors, 
and therefore was forfeited to rhe Crown 7 the huiband” > attain. 
der. 

In the pleading, the point chietly inſiſted on by the King! Ad vo- 
cate was, that property cannot be i pendente; that either the huſband 
or wife muſt have been proprietor the moment the leaſe was execut- 
ed; and if it was in the huſband, it could not go from him to his 
wife, merely by her ſurvivance. When the cauſe was advited, Elchies 
obſerved, that the maxim againſt a tee being in pendente, is not ap- 
plicable to this caſe, in reſpect that a leaſe, though made real by ſta. 
tute againſt ſingular ſucceſſors, is but a perſonal contract, conveying 
no property to the leſſee, but only a right of poſſeſſing for a rent cer- 
tain; and that for this reaſon, there is nothing in law to bar a tack 
to be granted to two conjunctly, neither of whom has the power of 
diſpoſal without conſent of the other. He added, that this was a dif- 
ferent caſe from a bond where one muſt have a power of taking pay- 
ment, becauſe the debtor muſt always have a power to pay. 

” Found the right to the leaſe was in the Counteſs of Kilmarnock 

«the ſurvivor, and thereforc ſuſtained the claim.“ / 


The diftingion made by Elchies is no doubt juſt, but it was unne- 
: ceſſary. A land eſtate may be diſponed to two conjunctly, and to 
the longeſt liver, and to the heirs of the longeſt liver. Here the in- 
tention is plain, that the property ſhould be in the two during their 
joint lives; and that the ſurvivor ſhould have the fole property. Is 
there any thing in the nature of property to prevent ſuch a ſettle- 
ment from taking effect? I cannot ſee that there is. A common 
property is well known in law, and a fee is not in pendente when it 
reſts upon two, more than upon one. The Engliſh are well acquaint- 
ed with this ſort of right, which they term a joint tenancy, and 
which they diſtinguiſh from a right of copartnery where the ſubject 
is alſo poſſeſt in common, but the intereſt of each of the partners de- 
ſcends to his heirs, and not to the ſurvivor. In a word, by ſuch a 
ſettlement as that in queſtion, each party has right to the whole, [ca 
_ concurſu partes faciunt; and therefore the ſurvivor takes the whole in 
his or her own right, not as ſucceeding to thoſe who predeceaſe. 


No CXI1V. 


COURT OF SESSION. 229 


No CXIV. 15th February 1750. 
Dukt of GorRDox contra The Crows. 
PA PTS T. 


* "ORGE Duke of Gordon, who was infeft anno 1684 upon a char- 

ter under the great ſeal, executed in the year 1711 a gratuitous 
bond for a great ſum of money to his eldeſt fon Alexander Marquis 
of Huntly, upon which the Marquis adjudged the family-eſtate, took 
a charter of adjudication from the Crown, and was infeft an 1712. 
Alexander, the Marquis, afterward Duke of Gordon, having died in 


the 1729, hin ſon Co/mo-George made up titles to the eſtate, by a ſpe- 


cial ſervice as heir to George Duke of Gordon his grandfather, ne- 
glecting the title that was in his father Duke Alexander; and he was 
infeft in the 1731. 


Sir Evan Cameron Was infeft anno 1688 ; in the twenty merk-land of 


 Mamore, held feu of the Duke of Gordon. Sir Evan diſponed the ſaid 


land to Donald Cameron his grandſon, with procuratory and precept ; 


who, in the year 1724, obtained from Alexander Duke of Gordon a 


charter of reſignation, upon which he was infeft. 
Donald Cameron being attainted of high treaſon for joining in the 


rebellion 1745, the preſent Duke of Gordon, as ſuperior of the land * 
 Mamore, claimed the fame upon the clan-aR. 


The objection made againſt this claim in behalf of the Crown was, 


that the titles of the forfeiting perſon, and of the claimant, are in- 


conſiſtent with each other; that if the ſuperiority was in Duke Alex- 


ander, which muſt be pole to validate Donald Cameron's infeft. 


ment as vaſſal, the preſent Duke can have no claim to the ſuperiori- 


ty, not having ſerved to his father but to his grandfather ; that, on 


the other hand, fuppoſing the claimant to be regularly infeft in the 
ſuperiority, Duke Alexander's right was null and void; and conſe- 


quently the charter red by him to Donald Cameron was a non ha- 
bente poteflatem. 7 


Anſwered, 1mo, Suppoſing the inconſiſtency , and that either Lochiel 


muſt be conſidered as heir-apparent 1n the property, or the claimant 


heir-apparent in the ſuperiority, the claim is notwithſtanding good 


upon the clamact. For, 10, The benefits given by this act, being 
mended as an encouragement for loyalty, muſt take place with re- 


gard to heirs-apparent, as well as with regard to thoſe who are in- 
feft. In this ſtatute, the Highland chieftains were principally in 
view, who have the e power over their clan infeft or not infeft. 

2 do, bo law language, and in all our acts of Parliament, the terms u- 


ferior and vaſſal are applicable to heirs-apparent, as well as to thoſe. 


who are entered. A lord may demand ſubſidy from his vaſſal for 
IN taking his eldeſt lon a knight, and for marrying. his daughter, 
Mm Stat. 


— ù— 


— A 


PR LD LESS 


3 EIT TT" 
© Seed 


8 222. 


238 DECISIONS:-OF IH 
Stat. 2. Ro. I. cap. 18. The King cannot interpole any other fü 
27 1 betwixt him and his vaſſal, Sat. Rob. III. cap. 4. Here by 
aſſal, is meant one not infeft, as well as one infeft. Ex att 57. 
part 1474, the over-lord, or [Uperior, not entering to the ſuperiority 
in order to infeſt his vaſſal, ſhall tine the ſuperiority for lite. Here 
the heir-apparent in the ſuperiority has the name of over-lord, and 
the heir-apparent in the property, the name of vaflal. 30, The 
treaſons in that ſtatute arc evidently applicable to heirs-e ppurent, 


and therefore the benefits, which are commenturate with the trea- 


tons, muſt allo be ap cable. 4to, Where the ſuperiority 1s forfeited 
to the Crown by the forfeiture of the ſuperior infeft, it ſeems un- 
doubted that the hcir-apparent in the property is intitled to demand 
a charter from the Crown in terms of the clamact: and the privi— 
lege muſt be reciprocal ; and if it be competent to the heir-apparent 
of the vaſſal, it muſt alto be Ss to the herr-apparent of the 
tupcrior. 

Anſwered, 2d%, The claimant's infeff frment as ſuperior, is perfectly 
conſiſtent with Lachiel's infeftment as vaſſal; and to make out this 
it ſhall fr/? be mo that Lochiel was regularly infeft in the proper- 
ty; and zext, that the claimant ſtands regularly intett in the ſuperi- 
Ority ; to which ends it will be IE to give the analyſis af the 
Popiſh act 1700. 


By this ſtatute 1 it is enacted, That if a ſucceſſion Mou olve to a pa- 


piſt, „his right and intereſt in or by the foreſaid ſucceſſion ſhall be- 
* come void and null, and ſhall devolve and belong to the next pro- 
teſtant heir.”* To clear the meaning of this clauſe, we ſhall tup- 


poſe Duke Alexander had been terved heir to his father, and been re- 


Zularly infett. And the queſtion is, Whether this feudal title to the 


eſtate was intrinſically null and void, fo as to put the Duke upon no 
better footing than an heir-apparent? Anſwered, Such infeftinent 


1s not dec . to be mill and void to all intents and purpoſes, but 


only as to the right and intereſt of the proteſtant heir. And that it 


is not intrinſically void and null, will be evident from the following 
conſiderations : 1m9, Upon that ſuppoſition, it would not be compe- 
tent to the popiſh heir to purſue a declarator of NON-CNtTy. 2do, If 


the papiſt does thereafter purge himſelf of popery, his prior infeft- 


ment is good to all intents and purpoſes. And, 3/7, His creditors 
by this very ſtatute are declared to be ſecure, if their debts be con- 


tracted before their debtor is excluded from the eſtate by the prote- 


ſtant heir. They are conſidered as debts contracted by a proprietor 
infeft, and execution will be competent upon them accordingly. 
But though ſuch infeftment is not 7%. facto null and void, yet it is 
declared to be null and yoid with regard to the heir's own right 
and intereſt in the eſtate, in order to make way for the prc xeſtant 
heir: it is null π the api himſelf, fo as to bar him from tal: ing 
any benefit by the ſucceſſion. Therefore it is not 2 good title in a 
teclarator of property, nor in a ee nor in m ils and duties 
nor in any real-action that 15. Tor Pens or "Ns paptt Wert. Ir 


a 
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does not bar the proteſtant heir from ſerving to the remoter prede- 
ceſſor, it being declared his privilege to be fo ſerved without regard 
0 che papiſt. But there is nothing in the ſtatute to hinder the in- 
teftment of the popiſh heir to be a good paſſive title againſt him, fo 
as to oblige him to pay his predeceflor” s debts, to infeft a ourchaſer 
who has bought land from the predeceſſor by a minute of ſale; and 
in general, to perform all deeds which an heir ſerved can be com- 
pelled to by proceſs. For this nullity was never intended to hurt 
third parties, his Majeſty's proteſtant ſubjects, but only to bar the 
papiſt himſelf from enjoying the eſtate, or reaping any benefit by 
it. In ſhort, ſuch infeftment is a good paſſive title to ſubject the 
papiſt entered heir, in the ſame manner that a proteſtant would be 
tubjected ; but is not a good active title: it was not meant to relieve 
the papiſt from burdens, but only to exclude him from benefits. And 
this regulation is extremely rational; a popiſh heir, if he abſtain al- 
together, which he ought to do by the law of the land, has no bene- 


it, and will be ſubjected to no burden; but if he will enter in con- 


tempt of the law, it is juſt that his entry ſhould make him paſſive 


liable, in the ſame manner that it makes other heirs ; and the enter- 


ing vailals is one of theſe burdens to which he is ſubjected, and to 
perform which he can be compelled by a proceſs. 


The other point is to make out, that the claimant is regularly in- 


feft as heir to his grandfather. "Au to handle this point with the 


greater perſpicuity, we ſhall firſt confider the caſe of a popiſh heir 
who is in poſſeſſion by apparency, from whom the eſtate is claimed 


by the proteſtant heir. In this caſe the ſtatute is expreſs, that * it 
„ ſhall be Jawful to the proteſtant heir to ſerve heir to the defunct, 
© to whom the intervening papiſt might have ſucceeded.” This 1 
vice then of the proteſtant heir is a complete title to the eſtate, with- 
out neceſſity of any declarator, to enable him by a proceſs of remov- 


ing, or mails and duties, to turn the popiſh heir out of poſſeſſion. 


And if the popiſh heir ould pretend to defend himſelf upon his ap- 


parency as ncareſt heir, the anſwer would be ſuſtained, that he is a 


papiſt. 24, The caie would be the ſame, though there was a con- 
veyance of rhe cſtate to the popiſh heir: the ſtatute makes no dif- 
ference betwixt a title by conveyance and a title by apparency. 


The only difficulty in this caſe is, that Duke Alexander was infeſt 
as heir to his predeceſlor : or, which comes to the ſame, was infeft 
upon an adjudication founded upon his predeceſſor's gratuitous bond: 


and it may be thought that this infeftment could not be taken away 
Stherways than by a declarator or reduction. But in anſwer it 
may be obſerved, 19, That ſuch an infeftment being taken probibente 
lege, is null and void 10 far as founded upon to the prejudice of the 
proteſtant heir; and therefore cannot require a reſciſſory action, or 
action of reduction, which ſuppoſes the right to be effectual in ay 


the 
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till it be taken out of the way by a proceſs. The ſtatute deprives 
e heir of the F of e as well as of property; 


aud 
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and icons the objection of his being popiſh will not be reſerved 
to a reduction, but is competent by way of exception: it is compe- 
tent in this form to the tenants of the eſtate who are puriued in re- 
movings, or for mails and duties, and multo magis to the proteſtant 
heir, as to whom the infeftment is not merely voidable, but void. 
And if a conveyance upon which the popiſh heir is infeft requires 
not a reduction; which is plain from the ſtatute, as little can an in- 
feftment upon a ſervice require a reduction. 20%, As to a declara- 
tor, which is the proper action for making nullities effectual, and for 
_ aſcertaining any right that may be diſputed, it appears obvious from 
the nature of this action, that it is calculated merely tor expediency, 
and can never be neceſſary de jure in any caſe: it is an action pecu- 
liar to this country, and is not known in England. We have no occa- 


tion to mention here declarators of eſcheat, of baſtardy, of ultimus_ 


heres, and ſuch like, which are of a peculiar nature, and which de 


praxi, are neceſſary ſolemnities to eſtabliſh ſome ſort of rights. The 
King may bring a removing againſt any man who is in poſſeſſion of 


the annexed property; and the ſuperior may bring a removing againſt 
his vaſſal who has incurred a conventional irritancy 9 non ſolutum 
 canomem : a declarator is indeed competent in both theſe cafes, but is 


not neceſſary in either. An irritancy of entail, it is true, cannot 


well be made effectual but by a declarator ; becauſe the heir, who is 
intitled to lay hold of the irritancy, cannot bring an action of re- 
moving, or of mails and duties, without a ſervice ; and no inqueſt 
will readily ſerve him, until the irritancy be firſt declared ; becauſe 


private men will ſeldom undertake determining ſuch intricate _ 


points. But a perſon's being a papiſt is not an intricate point, and 


no jury will decline to find fo upon good evidence. A ſervice 
thus obtained will be a good title in a removing to turn the popiſh 


heir out of poſſeſſion ; becauſe the popiſh heie, who 1s declared to 


have no benefit by the ſucceſſion, is not intitled to the privilege of 
poſſeſſion more than of property. And in this particular, he is to be 


_ diſtinguiſhed from an heir of entail committing an irritancy, and 

from a vaſſal committing an irritancy 4 non ſolutum canonem, who are 
not thereby deprived of their right of poſſeſſion. 

But the claimant has no great occaſion for the foregoing argu— 


ments. His cale is different, being a ſervice to his grandfather af- - 
ter his father's death. And even ſuppoſing a decree of declarator 


to be a neceſſary ſtep for turning his father out of poſſeſſion, yet 
ſurely  declarator after his father's death cannot be neceſſary, nor 
even competent; becauſe the claimant has no perſon to declare 


againſt, nor any perſon to ſuſtain the part of defender. And Lord 


Stair, B. 4. Tit. 3. 547. juſtly obſerves, -* That declarators uſe 
_** not to be rated or mhſted on where there. is no competition or 
pretence of any other right, 


and which is agreeable to the rules that govern this action, that it 
25 not necellary in law, bur. ouly calculared for expedicncy, in 
| — | — Order 


which is preciſely the preſent caſe; 
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order to aſcertain the purſuer's right, when he foreſees the ſame will 
be diſputec. 

To ſum up the whole, the infeftment of a popiſh heir is a ſingular 
ſort of right. It ſubjects the heir entered to all the paſſive effects 
of a ſervice, in the ſame manner as if he were a proteſtant ; and 
particularly to the obligation which ſuperiors are under to enter their 
vaſſals. But ſuch infeftment can afford the popiſh heir no active 
title; and particularly it is null and void as to the proteſtant heir 
ſerved to the remoter predeceſſor; which being conſidered, there 
can remain no doubt that the proteſtant heir may ſerve to the remo- 
ter predeceſſor, if the popiſh heir be dead. 

The Preſident was clear upon both points: 1mo, That heirs-appa- 
rent have the benefit of the clan- act. 2do, That the claimant was 
habily veſted in his eſtate by his ſervice to his grandfather. All the 
Judges were of the ſame opinion, except the Juſtice-Clerk and EA. 
chies who did not vote. But the two points were not voted ſepa- 
rately. The queſtion was put in general, Suſtain the claimant's 

title, c or not? and it was carried, Suſtain. | 


NY CXV..- Sn oe 3th June 1750. 
Lady Koch contra GEORGE Drursrzn. 
RIGHT in SECURLTY. 


IR James Kinloch having ſold the land of Glenprofin, upon which 
his lady was ſecured for her jointure, gave her a ſecurity upon 
the eſtate of Kinloch, The deed is in the 1730; ſhe was infeft De- 

cember 17423 and her ſaſine recorded in February 1743. 

Sir Fames having diſponed his eſtate to his eldeſt ſon in the latter's 
contract of marriage, reſerving a faculty to contract L. 20,000 Scots, 
found it neceſſary to have a ready fund to anſwer his demands, 


which his faculty could not procure him, as few people will lend 


money upon the faith of a faculty. Toward this end he and his ſon 
' concurred in an heritable bond to George Dempfter for the ſum of 
IL. 29,000 Scots, dated in November 1742, upon which ſaſine was ta- 
ken the 22d of December, and recorded the middle of January 1743, 
before recording the lady Kinloch's ſaſine. But as no more than 
L. 8000 was advanced of ready money at the date of the heritable 


bond, Dempſter gave Sir James a backbond, acknowledging, that 


he had advanced no more but the ſaid ſum, and obliging himſelf to 
pay and deliver to the ſaid Sir James and his ſon upon their joint 
order, or to Sir Janes upon his own order, at any term of Whitſunday 
or Martinmas upon a requiſition of 40 days, all or any part of the 
foreſaid balance of L. 12,000. And it concludes with this clauſe: 
« But if the ſum already advanced, and others hereafter to be re- 
* quired, ſhall not extend to the foreſaid ſum of L. 20,000 Scots, 
Nnn = Athen, 
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then, aud in that event, the foreſaid heritable bond, with what 
„ ſtall follow upon the fame, ſhall be, and is hereby reſtricted to 
« what ſhall be truly paid and advanced of the {aid L. 20, ooo.“ 
Dem fler advanced the ſaid balance in December 1743, by which the 
whole ſum in the heritable bond was puriticd. | 
In the ranking of James's creditors, the lady claimed preference 
before Den! Aer, except as to L. 8000 advanced at the date of the 
heritable bond. It was premiſed for her, that if the heritable bond 
be taken by itſelf, which bears the actual loan of L. 20,009, no ob- 
jection can lie againſt Mr Demp/ter's preference. But it appears from 


the backbond of the ſame date, that part only was advanced, and 


that the remainder was to be advanced or not at Sir James's option. 


Lady Kin!sch then is preferable before Dempfter, except as to the 


money advanced at the date of the heritable bond, upon two 
grounds: 1, Infeftment granted for ſecurity of money cannot, 


from the nature of the thing, be effetual beyond the money advan- 


ced: a ſum cannot be ſecured unleſs there be an actual ecurity, and 
as little can a ſecurity ſubſiſt without a debt of which it is the ſecu- 
rity; ergo, Demp/ter at the date of his infeftment had a real ſecurity 
for L. Sooo oy ; and he was not intitled to draw one ſhilling more 
out of Sir James's eſtate. And as the lady's infeftment was record- 
ed before any further advance, ſhe mult be preferable ſecundo loco. 


For illuſtrating this point, a competition was ſuppoſed betwixt 
Dem gſter and the lady before any more money was advanced; Demp- 


er would be ranked primo loco for his L. 8000, and the hdy ſecundlo 
bcco. Suppole the decreet to be extracted, it will not be ſaid that Sir 


James could overturn this decree by taking more money from Demp- 


er. But is not the lady's infeftment equivalent to the ſuppoſed de- 


cree of preference? If Demꝑſter could only take place of her for 


L. 8090 at the date of her infeftment, no poſterior deed of Sir Jane 5 
could deprive her of her place. 


The lady's ſecond ground of preference i 15 upon the following 
clauſe of the act 1696, declaring, * That any diſpoſition or other 
« right granted for relief or ſecurity of debts to be contracted, ſhall 


66 be of no force as to debts contracted after the ſaſine, but prejudice 
* to Uic validity of the diſpoſition as to other points.” And here 


the only queſtion is, Whether the whole L. 20,000 was contracted 
at the date of Dempſter s infeftment, or only L. 8000? It is true, 


| Dempſter ſtood bound to advance the whole if Sir James ſhould re- 


quire it. But a promiſe to lend a horſc for a certain uſe is not con- 


modatums neither is a promile to lend money, if it be demanded, a 
mutuum : there is no debt eſtabliſhed by ſuch a promiſe. What if 
the backbond had run thus, That Sir James ſhould accept of what 
Demp/ier ſhould pleaſe to advance, to the extent of L. 25,000 ? This 
would not have validated the infeftment à principio, nor have made 
Sir James debtor to Dempſter. And yet there is no difference: a debt 
cannot be contracted without the borrow? er's conſent, more than 
without the lender's. — | 


It 
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It may be added, that an obligation to lend money is of little 
ſignificancy to the obligee, as damages, in caſe of refuſal, cannot be 
aſcertained, 

The lady concluded with the following obſervation, that had Sir 
James intended to give Dempfter an heritable bond, without any con- 
ſideration or mutual cauſe; it might be good, if not challengeable 
upon the bankrupt acts. But the ſpecies facti is a ſecurity for debt, 
whereof part only was advanced. In ſuch a caſe the ſecurity mult be 
commenſurate with the debt due. The caſe here is different from 
that where there is an obligation to relieve a man of debts contain- 
ed in a liſt, and where the obligant gets an infeftment for his ſecu- 
rity. Tn that caſe, the whole debt is contracted at once before in- 
| feftment is taken; the perſon infeft ſtands bound to relieve the 
granter of certain debts. 

At adviſing, Elchies inſiſted that tes Dempſter's backbond made 
him debtor to Sir James Kinloch; that Sir James could aſſign the back- 
bond; and that the debt therein contained was arreſtable by his 
creditors. Arniſtan and the other Judges were of opinion, that the 


backbond did not conſtitute a debt; that no action of debt could lie 


upon the backbond, but only an action to create a debt, or to lend 
money; and that, when Denpſfer advanced the money, it was not 

pay ing a debt due by him; but on the W it was lending mo- 
ney, and creating a debt. 

Accordingly it carried, Elchies only diſſenting, that the lady was 
preferable before Dempfeer, quoad the ſums advanced after the date 
of her infeftment, both by common law and by ſtatute: by the com- 
mon law, becauſe a ſecurity cannot be without a ſubſiſting debt which 
is ſccured ; and by the ſtatute, becauſe there was no debt contracted 
at the date of Dempſter's ſaſinc, except the L. 8000. 


No CXVI. 1th N venber 17 750. 
Tuouas WALLACE contra hats 
Cc 0 M P E * I T: L 0 N. 


| uh CAMPBELL vintner in Sn having built a 
large inn for promoting his buſineſs, obtained from the Duke or 
Argyle a tack, commencing at Whitſunday 1740, to endure for three 
nineteen years, at the old tack-duty of 50 merks. Having contracted 

__ conſiderable debts, and being preſſed with d da particularly at 
the inſtance of 5 Somervil merchant in Renfrew, Campbell of Inve- 
_rejragan, his brother, agreed to take off his debts upon getting a pro- 
per lecurity ; and the only one that could be given was a convey- 
ance to the ſaid tack, with the houſehold-pleniſhing. The plan con- 
certed was, that Archibald ſhould have a fubrack for 11 years at a 


moderate rent, in Which time it was hoped that the profits of his 
buſineſs 
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buſineſs might relieve him from his debts ; and Somervil was brought 
into the concert, who conſented to accept of L. 7 Sterling yearly 
from Archibald, out of the rent to be paid by him to his brother for 
the {ubtack. This tripartite agreement was executed in the follow- 
ing manner: a diſpoſition is granted by Archibald to his brother In- 
vereſragan, dated zi ſt October 1741, which, after narrating the ſeve- 
ral debts above mentioned, extending to the ſum of L. 324, 12s. 
Sterling, and ſubſuming that Invereſragan had agreed, upon getting 
the diſpoſition, to relieve the diſponer of the ſaid ſums, and for that 
effect to make payment thereof; © therefore, for Invereſragan"s fur- 
4 ther ſecurity, and better enabling him to make payment of the 
« {aid ſums, Archibald afligns to him his above-mentioned tack from 
« the Duke of Argyle, with the whole inſight and houſchold-pleniſh- 
ing within the ſame, all ſpecially condeſcended on in an inven- 
«tory ſubjoined to the diſpoſition.” Of even date Inv erefragan 
grants 11 years ſubtack to Archibald of the ſubjects contained in the 
diſpoſition, at the yearly rent of L. 12 Sterling, whereof L. 7 to be 
paid to John Somervil, And Archibald, in order to make this rent 
effectual, became bound to relieve his brother of the tack- duty of 
50 merks payable to the Duke. This tranſaction was not kept a ſe- 
cret : it was publicly known to the whole town of Inverary; and the 
aſſignment of the tack to 1nvere/ragan was recorded in the ſheriff 
court books of Argyle, 19th November 1741. 

In this tranſaction Archibald dealt unfairly by his brother. Beſide 
the ſaid debts, which were reckoned the Ar he owed, he was 
debtor to Thomas Wallace merchant, by bills, in no leſs than L. 100 
Sterling, upon which adjudication was deduced in November 1742. 
In a mails and duties upon this adjudication, Invereſragan produced 
his intereſt. There was alſo produced a receipt by John Somervil to 
Archibald, of Jobn's part of the ſubrack-duty ; and as for Jrvereſra- 
gan's part, it appeared to be more than exhauſted by an open ac- 
count of furniſhings which Archibald made to him. Invereſragan in- 
ſiſted for preference upon his aſſignment to the tack, which was 
complcted n to che Pature and inrendment of the tranſac- 
tion. 
| The chicf, or rather ſole Wee to che aſſignec's preſerence was, 
that to allow property to be transferred in this flight manner, with- 

out inverting the poſſeſſion, would be hurtful to commerce; that by 
ſuch latent rights, creditors may be entrapped, and particularly that 
Archibald might have given atliguments to twenty different perſons 
of this tack, in the ſame manner that he gave it to his brother, with- 
out affording opportunity to the aſſignees to know of one another. 
In anſwer to this objection it was premiſed, that, by the original 

law of this land, derived probably from the Demon law, it is a 

maxim, that nudo conſenſu rerum dominia non trangſeruntur the proper- 
ty of a moveable is transferred by delivery de manu in manum, and of 
an immoveable by introducing the purchaler 1 into poſſeſſion. But 
after ſubaltern rights upop land came in uſe, ſuch as real ſervitudes, 


ſecurities 
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iecurities ror money, Cc. few of Which admitted of natural poſſeſ- 

ſion. Symbolical poſleſlion came to be cftabliſhed witlz regard to 
property itſelt, as well as all other rights affecting land; after which 
nothing was more common than to eſtabliſh real rights, without in- 
verting the natural poſſeſſion ; witnels a diſpoſition of property re- 
ſerving the granter's liferent, a wadſet granted with a back-tack to 
the proprietor, a diſpoſition in [ecurity, an heritable bond, Cc. This, 
it is acknowledged, proved inconvenient for commerce; and there- 
fore, thole who had real rights upon land were directed to put their 
ſaſines upon record, which is a great ſecurity to the lieges. | 

With regard to nomina debitorum, it is probable that originally they 
were transferred fingly by alignment, without the neceſſity of any 
other ſtep to complete the tranſmiſſion ; but this being found incon- 
venient to commerce, a hint was borrowed from ſymbolical poſſeſ- 
ſion in heritadle rights, to make intimation to the debtor neceſſary 
in order to complete the right in the aſſignee's perſon. 

As to tacks, there are two methods af completing them, appli- 
cable to their different kinds. A tack of land is made real and 
complete by apprehending the natural poſſeſſion, until which it re- 
mains a perſonal right; whereby a poſterior tack upon which pol- 
ſeſſion is firſt apprehended, will be preferable. But in a tack which 
admits not natural poſſeſſion, ſuch as a tack of mails and duties, 
intimation to the tenants is the only method for completing the 
right; and therefore, the tack which is ſirſt intimated to the tenants 
will be preferred; and the ſame holds 1 in an aſſigument to ſuch a 
tack. Z | 

The prelent queſtion is, Whether the ſubtack granted by Invere/- 
ragan to his brother A:. chibeld. did complete his own aſſignment to 
the principle tack, fo as funditus to denude Archibald the cedent, and 
to bar both his legal and voluntary aſſignees? This allignment can- 
not be put upon the footing of a tack of land to be completed by 
poſſeſſion; for an obvious reaſon, that it was an expreſs article in 
the agreement, to leave the cedent in poſieſſion. The apprehend- 
ing poſſeſſion then as a means to complete the transference being ex- 

cluded, there remained no other means but to intimate the aſſign- 
ment to Archibald the ſubtenant, who, by the covenant, was to re- 
main in Falten. And that this: was the natural way of complete- 
ing the right, muſt be evident from conſidering, that the aſſignment 
was in effect no other than an alignment to a tack of mails and du- 
ties, at leaſt for the eleven years "that Archibald was to continue in 
the natural poſſeſſion. Had Archibald, before he aligned to his bro- 
ther, ſubſet the tenement, there cannot be a doubt that an intima- 
tion to the ſubtenant was the Proper form of completing the aſſign- 
ment. If to, muſt not an intimation to Archibald himſelf, who was 
the 2 be held ſuſſicient? It cannot make a difference, that 
Archibald in this cale was both cedent and ſubtenant; ſuch coinci- 
dences are not unuſual in law, and the caſe is always underſtood to 
OOO — DiLE be 


238 DECISIONS OF THE 


be the ſame as if there were really two pcrions, inflead of on1c who 
ſuſtains che part of both, 

The only queſtion that remains is, Whether Archibald the tackſ— 
man's aſſignment to his brother, was not in all yiews equivalent to 
an intimation made to him as fubtenant ? It would be ludicrous to 
wie the forin of intimation to tlic man Who 1s humielt the e of 
the right. 

One of two things muſt Eberl follow; cither the aſſignment 
thus known to the debtor, muſt be a complete right in /us genere; 
or ſuch a tranſaction, however honeſt and fair, is ineffectual in law. 
The latter propoſition cannot be maintained, if it be the purpoſe of 
law, which it undeniably 1s, to ſupport and carry into execution 
every honeſt and fair tranſaction. Nothing theretore remains but 
to acknowledge the truth of the former propoſition, viz. that the aſ- 
ſigmnent was complete in /u9 genere, fince It was in effect intimated 
to the ſubtenant by his being a principal party in the tranſaction. 

Suppoſing a danger to commerce by {uch private tranſactions, it 
is however the province of this Court to ſquare their decitions by 
principles of law, leaving conſequences to the legiſlature. At the 
1ame time, the danger to commerce is but a bugbcar, eſpecially in 
the caſe of a tack of an urban tenement, which is merely a perſonal 
contract, and not a real right of the locke ſt kind. Suppole Archibald 
Campbell had ſubſet his houſe at L. 20 Sterling yearly, a higher rent 
than it will bear, an aſſignment to his brother of the tack intimated 
to the ſubtenant, would be a complete conveyance ; and yet all this 
might be kept ſecret from Archibald's creditors. Nor is there any 
thing here but what occurs daily in the tranſmiſſion of perſonal 
bonds. Creditors, it is true, may be entrapped ; but the law muſt 
have its courſe till records be citabliſhed for perſonal as well as real 
rights, if ever ſuch a regulation be found convenient. It is true, 
that two perſons arc concerned in theſe tranſmiſſions, the debtor as 
well as the creditor ; which affords greater opportunity of diſcover— 
ing the truth. But if thus conſideration weigh with the Court, an— 
other caſe ſhall be put preciſely ſimilar to the preſent. An heritor, 
who is in the natural poſſeſſion of his own eſtate, has a long tack of 
| his teinds for an eluſory tack-duty, which he abgns to a third par- 
| ty for an onerous cauſe, In the jirft place, this atlignment needs no 

intimation, becauſe the only perſon to whom it can be intimated is 
the granter himſelf. In the next place, here is a tranſaction in 
which as few perſons are engaged as in the prelent. Tacks of teinds 
may be extreme lucrative rights, and yet whatever danger there 
may be to commerce, the ſuppoſed aſſignment is a complete right 
the moment it is delivered. Another example is a wadlet, with a 
back-tack to the heritor, by which a man may be denuded of his 
_ eſtate, and yet matters remain, quad poſſeſſion, in ſtatu quo. The 
records do not alter the law in this particular, but only Put the lic- 
ges upon their guard. It is then no principle, that the inverting of 
poſſeſſion is ——— 75 for eſtabliſhing a complete right, whether of 

property 
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property or of tack; and if fo, the introduction of records, which 
are not extended to racks; cannot vary the argument. The princi- 
ple of law mult ſtand as it did; and if any argument can be drawn 
from the records, it can only be, that the records are imperfect by 
not comprehending tacks. 

Mr Wallace endeavoured to apply the law regarding baſe infeft- 
ments to this caſe; and it was aſſerted, that where lands are diſpo- 
ned, reſerving the granter's liferent, che granter's poſſeſſion, though 
a quality 3 in the right, is not ſufficient to complete the diſponee's 
baſe infeftment. But it muſt be extremely obvious, that baſe infeft- 
ments, regulated by the act 105. parl. 1540, have no analogy to the 
preſent cale, which falls not under the ſtatute, in whatever view it 
be taken. At the fame time, the ſtatute gives no authority for main- 
raining that the granter's poſſeſſion, where his liferent is reſerved, 
is not ſufficient to complete the diſponee's baſe infeftment ; which, 
in effect, would be maintaining, that a baſe infeftment, kwever 
onerous or honeſt, is not capable to be made a complete right, where 
the granter's liferent 3 is reſerved. The ſtatute concerns only baſe 
infeftments ſo conſtituted as that poſſeſſion may be apprehended ; 
and eſtabliſhes a preſumption of colluſion from the forbearing to ap- 
prehend poſſeſſion. But it would be abſurd to infer colluſion from 
forbearing to apprehend poſſeſſion, when, by the very tenor of the 
tranſaction, the diſponee is barred from the poſſeſſion. And for this 
very reaſon it was found, that a baſe infeftment is ſufficiently com- 
pleted by the granter's poſſeſſion, where the liferent is reſerved, 16th 
January 1730, Barclay of Buſbie contra Gemmil. 


„The Court notwithſtanding preferred the adjudger to the al 
«6 ſignce. 57 | 


N CXVII. Ich Meenler 1750. 


Jous ANDERSON contra SHOEMAKERs of Edinburgh. 
PR E 5 C R I T L 0 N. 


pax ANDERSON ine in a proceſs of ſpuilzie ad the 
incorporation of ſhoemakers. The defence was, Lawfully 
poinded ; to which the anſwer was, That the poinding 3 is null and 
void, the charge for payment being given in the year 1740, and the 
poinding was not till the 1745 ; which, in effect, was poinding with- 
bout a preceding charge, becauſe a charge falls by the lapſe of year 
and day, This point being controverted by the defenders, it was en- 
dcavoured to be made out on the purſuer's part by the following 
rcaſoning. 

It is a general rule, that no inchoated ſtep of execution does ſub- 
liſt, unleſs | 1t be followed out within Four: and GAY An EXECUTION 


of 
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ht into court, it muſt be wakened, if there 
he a ditcontinnance for year and day. A denunciation uon a 
charge of horning is, after year and day, null and void; and no 
clerk wiil record it. For the func reaton, a poinding cannot be ex- 
Year and day. 

And the reaſon of all is, that if a man de not follow out his inchoa- 
ted execution within a realonable time, he is underſtood to have de- 
ſerted it, ſo as to afford ſecurity to the. perions concerned that they 
are not further to be diſtreſſed: and this regulation, founded on hu- 
manity, and contributing to the caſe and tranquillity of the licges, 
ought to be preſerved in perpetual obſervance, | 

Decitions are not to be © xpected Upon a point which has not been 
controverted. One thing 13 certain, that not one man of buſineſs 
but is well acquainted with this re ede holding that a charge 
for pay ment, as well as a charge of horning; fall, if not followed out 
Within year and 22 Spottifeood, title E. ning, \ 1. lays down the 
rule as follows:“ A perſon being charged, if year and day paſs be- 
« fore imimation, he may not be Cenounced, otherways the horn- 
« ing is null, and it v ould ſcem that the intimation ſhould be upon 
„ as many days as the charge.“ For what other reaſon ſhould in- 
timation be neceſſary, but to awaken the debtor from the ſecurity he 
has by the delaꝝ of execution, and to make him prepare for payment? 
It is the very intendment of a charge of horning, that a party may 
not be ſurpriſcd and catched at a diſadvantage. Whether intima— 
tion be now in uſe, ſuch as our author talks of, the purſuer cannot 
take upon him to tay; ; but the authority 15 cqually good whether or 
not, becauſe ſtill it is unlawful to ſurpriſe the debtor, and to take 
him unprepared : the purſuer ought either to have charged de novo, 
or the former charge intimated to him; which comes to the ſame. 

The defender endeavoured to diſtinguiſh betwixt the execution of 
a ſummous, which is admitted to fall by lapſe of year and day, and 
a charge of horning or a charge for payment. Many an idle pro- 
ceſs is broug ht, which the purſuer may well be ſuppoſed to relin- 
quiſh when he does not proſc cute his claim within year and day; 
but the ſame preſumption c cannot obtain where x creditor charges 
upon a regiſtrate bond or bill. | 

To this it was anſwered for the purſuer, That this ni de 18 
without foundation. A purtuer is not preſumed to relinquiſh his 
cauſe by delaying to bring it into court for year and day ; for he 
may execute de novo. ">; the true reaſon is, that the lieges arc not 
to be kept for ever in ſuſpenſe; it is edn that the party againſt 
whom a ſummons is executed does attend to the motions of the pur- 
ſuer for a year and day; after which period the law gives him ſe- 
curity till he be rouzed by a new Citation. "Che reaſon concludes 4 
fertiori to the caſe of legal execution, which is attended with lach 
conſequences, as impriſonment, forfeiture, Cc. 


ecuted upon a preceding charge of payment after 


: ; It 
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It was urged, in the ſecond place, by the defenders, that, after a 
horning is regiſtered, caption may enſue at any diſtance of time; 
and that, after denunciation, poinding may proceed at any diſtance 
of time. 

The firſt was acknowledged by the purſuer ; ; but, inſtead of being 
againſt him, he urged that it afforded an argument for him : by a re- 
giſtered horning the debtor becomes rebel, and it is in that quality 
chat he ſuffers impriſomnent i modum pena; which is fo true, that 
he will not be liberated upon pay ment of the debt, unleſs he receive 
the King's pardon, which is obtained by letters of relaxation. But 
as for poinding after denunciation, it is doubted whether poinding 


at all can proceed after denunciation, ſeeing it is by the creditor's 


own act and deed that the debtor's moveables are eſcheated to the 
King, with the burden of the debt in the horning ; the proper ſtep 
in that caſe would be to obtain a gift of eſcheat from the Crown. 
But whatever be in that, no argument can be drawn from it to the 


preſent caſe ; for a debtor denounced rebel can have no cauſe of 
complaint for a poinding, however late, ſeeing the goods poinded do 


_ belong to him, but to the King. 


The Lords Wan the defence of lawfully poinded ; being N 
T opinion, that a charge | is a good foundation for a poinding, 


"eye after the lapſe of year and day. 2 


The reaſon which eh was, that by the common law, poind- 


ing did proceed without a charge, and that the act 4th, parl. 1669, 


introducing a charge, does not require the charge to be renewed an- 


nually. But the ſufficiency of this reaſon may be doubted. It was 
certainly a defect in the common law, or rather in our practice, that 
a poinding could proceed without a preceding notification ; for the 


law of humanity requires, that a debtor be put upon his guard be- 


fore ſo ſtrong a ſtep be taken as declaring him rebel, or depriving 
him of his goods; and, to ſupply this defect, our Legiſlature made a 
charge neceſſary before poinding could proceed; 3 which ſo far put 
poinding and denunciation upon the ſame footing. The ſtatute had 


no occation to go further; for the notification once introduced muſt 


be ſubjected to the regulations that govern all notifications, unleſs 


the Legiſlature had determined the contrary, which was far from 1 its 


view. 


N OQX V.,. N th November, 1750. 


Earl of Hop To, and others, Creditors of Jams JounsTox, contra 


Nenne of Dirleton and ALEXANDER INNEs. | 
B A N K R U 3 


— after the utmoſt diligence by horning and caption, obtain- 
ed from James Jobnſton has debtor, an heritable bond of corrobo- 
PPP. ration, 
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ration, 17th July 1746. Upon the 16th Auguf? following, James 
Jobnſlan was incarcerate at the inſtance of Niſbet of Dirleton's factor, 
with whom the bond was truſted to receive payment. The firſt no- 
tice Dirleton had of his debtor's impriſonment, was by a letter from 
the late Provoſt Coutts, bearing, that he himſelf was creditor to Jobn- 
Alon in a conſiderable ſum ; that he was in no pain for his debt, as he 
knew Jobn/ion to be in good circumſtances, and therefore begging 
that Dirleton would ſet him at liberty. Dirleton made no difficulty 
to comply with this requeſt, blaming, at the ſame time, his factor for 
his rigorous dealing. Accordingly, upon the 21ſt of Auguſt 1746, 
FJohnſton was ſet at liberty; and, of that date, granted to Dirleton an 
heritable bond of e eee which he had offered to the factor 
before his impriſonment. | 

This impriſonment mult have given the alarm to the other credi- 
tors, had they entertained any ſuſpicion of their debtor's folvency 3 
but they entertained no more doubt of his ſolvency than Provoſt 


Coutts did. After this ſhort interruption, he returned to his ſhop, _ 


and followed out his buſineſs as uſual, for ſix months; during which 
period, he acted in every reſpect as a man of credit, carrying on his 
ſhop-buſineſs to as great an extent as ever; and, during this pe- 


Tiod, there was not the {malleſt attack upon him, an inhibition ex, 


cepted, uſed by a Glaſgow company, to whom he was indebted L. 74 
Sterling. He himſelf firſt declared his inſolvency, by calling a meet- 
ing of his creditors in January or February 1747, laying a ſcheme be- 
fore them; in which his debts were ſtated at L. 1200, and his ſaleable 
funds at L. 1100, without including his houſehold furniture. Even 
after this meeting, James Jobnſton was left in the management of his 
own affairs till September 1747, that he diſponed his real and perſonal 
eſtate to George Boſwell writer in Edinburgh, for behoof of his credi- 
tors; who, in ſpring 1748, aſſumed the management by placing a fac- 
tor. At laſt, in the beginning of the 1749, James Jobnſton's other 
creditors, finding a confiderable ſhortcoming, brought a proceſs of 
reduction, on the act 1696, againſt Innes and Dirleton, in order to cut 
down their preference. The libel was, © That James Jobnſton, who 
« would be found inſolvent, ought to be held and repute a notour 
© bankrupt from the time of his ſaid impriſonment ; and therefore, 
„that the two heritable bonds granted by him, the one within three- 
« ſcore days of his bankruptcy, and the other after 1t, ought to be 
reduced.“ The Court firſt aſſoilzied from the W but they 
altered this interlocutor upon a review, and found the two bonds re- 
ducible upon the act 1696. 

The defenders, in a reclaiming petition, ſet out with an n analyſis 
of the ſtatute : and, fir, a dyvor or bankrupt, is a man who gives 
over his buſineſs” for want of credit or ſtock, qui ceſſit foro; conſe- 
quently a man who has credit, and carries on buſineſs, cannot be a 
dyvor or bankrupt. But betwixt theſe extremes there being ſeve- 
ral circumſtances to make it doubtful whether a man be a bankrupt 
or not, ſuch as lurking, forcibly defending, c. it was partly the 


VIEW of this ſtatute to remove theſe doubts, and to aſcertain the pre- 
ciſe 
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ciſe intermediate circumſtances that ſhould give a man the charac- 
ter of a dyvor or bankrupt. Another view was to extend the reme- 
dy againſt fraudulent or partial alienations. By the law as it for- 
merly ſtood, ſuch deeds could only be cut down that were granted 
after actual bankruptcy. The ſtatute 1621 prevented partial prefe- 
rences after diligence commenced : but this not being a perfect re- 
medy, becauſe debtors, finding themſelves in a declining condition, 
do often lay hold of that opportunity to make up matters with their 
favourite creditors, the ſtatute 1696 extended the remedy againſt all 
deeds granted 60 days before actual bankruptcy. Theſe are clearly 
the views of the ſtatute; and it is framed to anſwer. theſe views. Afﬀ- 
ter aſcertaining thoſe circumſtances which ſhould infer notour bank- 
ruptcy, and which before were doubtful, it goes on to ena, That, 
after a man is a notour bankrupt, every deed done during his notour 
bankruptcy, and 60 days before, ſhall be void and null. But to cut 
down ſuch deeds, the man muſt have the character of bankrupt, 
without interruption or diſcontinuance down to the proceſs: the 
words of the ſtatute holding and reputing the defender to be a no - 
tour bankrupt, © from the time of his foreſaid impriſonment, retir- 
« ing, flying, Sc.“ plainly import a commencement of the preſent 
bankruptcy, which, from the very idea of commencing or beginning, 
muſt infer a continuance in the ſame ſtate : and the ſame is implied 

in the ſubſequent words, © declaring all and whatſoever voluntary 
„ diſpoſitions, &c. made by the foreſaid dyvor or bankrupt, either at 
his becoming bankrupt, or for 60 days before, in favours of cre- 
„ ditors, to be void and nuil.”” 
And this conftruction ariſing, both from the nature of the thing 
and the words of the ſtatute, was found by the Court to be the juſt 
conſtruction upon a hearing in preſence, in the caſe of Agnes Hamil. 
ton, Lady Rachan. The Judges, before the hearing, ſettled the point 
in diſpute, © Whether a perſon being once notour bankrupt, in terms 
„of the act 1696, ſtill continues a notour bankrupt by the conſtruc- 
tion of the act, though the debt in the caption on which he was 
impriſoned be paid, the caption diſcharged, and he ſet at liberty? 
or whether it be neceſſary that he continue under diligence, as 
well as continue inſolvent?” The reſult of the hearing was to 
find, That the debt and caption being diſcharged before the tran- 
faction challenged, it fell not under the act 1696. 5 

And indeed to judge other ways would be in effe& to maintain, 

that, if a man have once the misfortune of being a notour bankrupt, 
no circumſtances can ever relieve him from this character; a con- 
cluſion contrary both to common ſenſe and to the ſtatute. A trad- 
ing man becomes bankrupt in the ſenſe of the ſtatute; but, by thge 
aſſiſtance of friends, he compounds with his creditors: at ten or fif- 
teen ſhillings per pound, and upon payment of the compoſition, ob- 
tains a full diſcharge from every one of them. Being thus a free 
man, he begins trade again, and perhaps. makes ſome money, but at 


the 
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the diſtance of 10, 20, or 30 years, becomes bankrupt a ſecond time. 
Now, if it would be ſufficient to ſpecify that this man was once 
bankrupt, without neceſſity of ſpecifying the continuance of the 
bankruptcy down to the date of the procels, the conſequence will be, 
that every ſingle voluntary deed granted from the date of the for- 
mer bankruptcy, in ſecurity or payment to a creditor, muſt be de- 
clared void and null, not only at the inſtance of prior creditors, but 
alſo of creditors whoſe debts were not exiſting at the date of the 
tranſaction. 
The Judges adhered. They PO I that as the common 
_ « debtor was rendered bankrupt by incarceration in terms of 
the ſtatute, the few months in which he was allowed his li- 
“ berty, was no ſuch interruption as to make the poſterior ſur- 
render of his effects be conſidered as a ſecond bankruptcy.“ 


No CXIX. och November, 1750. 
ROBERT V ARON contra The Crows. 


FORFEITURE. 


ROBERT BA RON, 26th September 1745 < la to Charles Gordas of 

Tarperſie, ſome corn and ſtraw, and got a bill of L. 66 Scots for 
the price. This tranſaction was after the commencement of the re- 
bellion; but Tarper/ie was a loyal ſubject at the time, though he af- 


terwards joined the rebels. His eſtate being ſurveyed for the uſe of 


the Crown, Robert Baron put in his claim; to which it was objected, 
that, by the late veſting act, the eſtates of thoſe who were attainted 
of high treaſon were veſted in the Crown as upon the 24th June 1745, 
and therefore, that the Crown was not liable for any debts contract- 
cd after that period. 
In anſwer to this objection i it was premiſed, that it is ; contrary to 
common juſtice to puniſh one perſon for the crime of another, a max- 
im that obtained in the Roman law, not only during the times of li- 
berty, but even after the empire was eſtabliſhed, When the puniſh- 
ment of treaſon was further extended than perhaps in any other 
country; creditors were ſafe, and even children, who, nen. 
ing the confiſcation, had a clin for their legitim. | 
It may be thought ſtrange at firſt ſight, that the laws of this 
iſland ſhould have deviated ſo much from common juſtice ; but, up- 
on examination, this will not be found a juſt accuſation. When a 
vaſſal committed any crime that rendered him incapable to ſerve his 
ſuperior, his land returned to his ſuperior, becauſe it was held up- 
on the condition of doing ſervice: and the ſuperior, thus getting 
poſſeſſion of his own land, was not liable upon any ground of law 
to pay the vaſſal's debts. This was the law even in treaſon, till it 
was altered by the ſtatute 25th Edward II. in which it is enacted, 
| That, 
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That, upon forfeiting for treaſon, the lands ſhall return to the Crown, 
not only what are held of the Crown, but what are held of any other 
ſubject ſuperior; which was founded upon good policy, becauſe it 
broke, in ſome meaſure, the connection betwixt ſuperiors and their 
vaſſals; whereas formerly, the confiſcation for treaſon was nothing 
where it was committed with the ſuperior's conſent. The clan-act, 
which reſtored the old law in this particular, was certainly an error 
againſt good policy; and therefore is juſtly abrogated in this partt- 
cular by a late ſtatute. But this by the way : for it is chiefly to be 
attended to, that when the King came in place of the ſuperior, with 
regard to forfeitures for treaſon, he enjoyed the ſame privilege which 
the ſuperior did before him, to be free from the vaſlal's debts: there- 
fore this regulation was no infringement of the principles of com- 
mon juſtice, but what follows from the nature of the feudal hold- 
ing. 
While the ſuperior was underſtood proprietor, i it could be reckon- 
ed no hardſhip that his own land ſhould return to him free, when 
the vaſſal proved unable or unwilling to perform the ſervice cove- 
nanted. But after the vaſſal came to be conſidered as proprietor, 
which introduced the law-term dominium utile, it was certainly unjuſt 
to deny creditors a remedy, when their debtor was forfeited of his 
land; and this was conſidered as a real grievance for more than a 
century before the Revolution. The act 33. parl. 1644, © declares 
it to be againſt all equity and reaſon, that creditors ſhould be pre- 
«6 judged by the forfeiture of their debtors, or vaſſals, by the for- 
« feiture of their ſuperiors.” And the act 33. parl. 1689, © declares 
it to be one of the great grievances of this nation, that in the late 
times many honeſt and faithful ſubjects have been ruined and un- 
done, for other men's crimes and rebellions.”* And the act 33. 
parl. 1690, though it afford not a complete remedy to this evil, yet 
_ cleaves to the {ame rule of Juſtice, That every man ſhould ſuffer 
« for his own fault, and not the innocent for the guilty.” 
Theſe things premiſed, the claimant proceeded to examine what 
8 remedy was ded to creditors by the treaſon-law ſince the Union. 
By the 1. act 1mo Georgii Ini appointing commiſſioners, the eſtates 
perſonal and real of perſons forfeited for the rebellion 1715, at any 
time betwixt the 24th June 1715, and 24th June 1718, are declared 
to be veſted in his Majeſty for the uſe of the public, without having 
any retroſpect. And, to prevent colluſion, © declared, that all con- 
veyances and aſſurances of any real x Mk. aner the firſt of 
** Augn/t 1714, by any perſon attainted as above, ſhall be deemed 
„ fraudulent,” In this ſtatute, debts are not mentioned, nor are 
they in any ſhape brought under a legal preſumption of fraud. The 
act 40 Georgii Ini, veſting the ſaids eſtates in truſtees, proceeds up- 
on a miſtake, as if, by the foreſaid ſtatute, the ſaid real eſtates had 
been veſted in his Majeſty from and after the 24th June 1715, But 
then, as this muſt have been a forfeiture of all debts contracted there- 
after, fo far as concerns the ſaid real eſtates, which was never in- 
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tended ; there is a ſalving clauſe in favour of creditors, who lent 
their money bona /ide after the ſuid 24th June 1715, and before com- 
mitting the treaſon, that upon proot of their being true dents, they 
ſhould be ſuſtained. 

Now 1t appcars, that the late veſting act is copied from the for- 
mer of the ſtatutes now mentioned. The real eſtates are not veſted 
in his Majeſty more than the perſonal, before the actual forfeiture ; 
for the ttutute has no retroſpect. And, to prevent colluſive con- 
veyances of real eſtates, every ſuch conveyance is deemed traudu- 
lent that is granted after the 24th of Fune 1745, unleſs the onerous 
cauſe be proved. But not a ſingle word of debts, which are left to 
the proviſion of the common law. And indeed, had it been the 
purpoſe of the ſtatute, to veſt in the Crown the real eſtates retro, from 
the 24th of June 1745, there muſt have been a clauſe ſaving ſuch 
debts contracted thereatter, as ſhould be prov ed to be bona fide con- 
tracted. 

The Court was of - opinion, that, by the late veſting act, the real 
eſtates were veſted in the Crown upon the 24th Fune 1745 : and 
their reaſon was, 1%, That it is expreſsly declared, that every ſub⸗ 

ject belonging to a forfeiting perſon, 24th June 1745, or that after- 
ward did belong, ſhould be veſted in his Majeſty ; which muſt mean, 
that they were to be veſted in his Majeſt as upon the 24th June 1745. 
They obſerved, that the firſt veſting act in the time of George I. was 
| In the preciſe ſame terms with the preſent ; ; and that the ſecond veſt- 
ing act, 470 Georgii Imi, underſtood it to have the ſame meaning that 
is now given to the preſent veſting act. 
« And upon this ground they cut down Baron's claim, as being a 
debt contracted by Tar perf te after his eſtate was veſted in the 

Crown.“ 


If this was the intendment of the ature, it ought to have provid- 
<d for debts contracted after the 24th June 1745, by giving acceſs to 
prove the true cauſe, as in the ſecond veſting act of George I. above 
znentioned. But this was an omiſſion, which no doubt would have 
been corrected, had there been an application to Parliament. But 
ſo few creditors were in the ſame caſe with Baron, that It was not 
thought neceſſary to > Make the application. 1 


by cxx. Dd 29th January 17 51. 
AxpRE JonxsToN contra Honk of MANDERSTON, 
BANKRUPT, 


A LEXANDER HOME of Mander/ton, having become bound as 
cautioner with and for Hugh Thomſon to the Britiſh Linen Com- 
| pany for L. 100. Sterling, by bond dated the 20th 7% 1747, got, 


0 
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of the ſame date with the principal bond, a bond of relief by Hugh 
Thomſon and George Burnet his brother-in-law, in which a brewery 
and certain houſes in Edinburgh are made over to him for the ſecu- 
. rity of his relief by Burnet, who himſelf had right to the ſame by a 
diſpoſition without infeftment. In April 1748, Manderſton finding 
that Burnet was become bankrupt, took infeftment, by executing the 
procuratory contained in the diſpoſition by Burnet's author to him. 
And Thomſon having alſo tailed, Mander/fon paid the debt to the Bri- 
ih Linen Company; and took an alignment. 

Andrew Jolinſtau, creditor to Burnet in the ſum of L. 55 Sterling, 
by bill dated 7a, 1747, inſiſted in a reduction, upon the act 1696, 
of the ſaid real ſecurity granted by Burnet to Manderſton. And the 
reaſon of reduction was, that the defender having taken infeftment 
after Burnet's notour bankruptcy, the diſpoſition in his favours, by a 
clauſe in the act 1696, muſt be conſidered as of the date of the ſa- 
fine, and conſequently null and void upon another clauſe in the act, 
as being fiftione juris a ſecurity granted to a prior creditor within 
threeſcore days of notour bankruptcy. Two anſwers were made to 
this reaſon of reduction; ; 1-9, That the clauſe declaring diſpoſitions, 
Sc. granted by bankrupts, to be reckoned as of the date of the ſa- 
ſines lawfully taken thereon, does not concern nova debita, ſuch as the 
preſent is, but only ſecurities granted to prior creditors. 2do, That 
the clauſe does not at any rate relate to the preſent caſe, which is a 
conveyance of a diſpoſition upon which the bankrupt himſelf never 
was infeft : whereas the words, as well as the ſpirit of the clauſe, 
regard only ſubjects in which the bankrupts are infeft. 
With reſpect to the firſt point, the defender, becauſe of the diſcre- 
pancy among the deciſions of this Court, ſtated at great length the 
argument for evincing that the clauſe does not relate to nova debita. 
It is obvious in the % place, that the whole intendment of this ſta- 
tute is to ſupply the defects of the act 1621, and to complete the re- 
medy, by tying up the Lands of ban! krupts from acting partially a- 
mong their creditors. All other acts of ordinary and extraordinary 
adminittration arc reſerved to them: they can levy their rents, and 
iquander the fame ; they can borrow money, and grant ſecurity for 
the ſame ; nay, they can ſell their eſtates for a juſt price. Hence, 
as the plain intention of the ſtatute is, to prevent partiality with re- 
card to creditors, every dark and doubtful clauſe muſt be ſo inter- 
preted as to relate to that caſe, and not to a caſe which the ſtatute 
had not in view, which is that of borrowing money, or of ſelling 
land, and which plainly is not reached by any other clauſe 1 in the 
ſtatute, if it be reached by this. 

In the ſecond place, the clauſe is fo conceived, that it is only 1 
cable to ſecurities granted in favour of prior creditors: for it ſays 

expreisly, that diſpoſfitions, heritable bonds, Cc. ſhall only be rec- 
koncd to be of the date of the ſaſine, as to this caſe of bankrupt. 
Now, the circumſtance of bankruptcy i is of no earthly weight, but 
lingly with regard to ſecurities granted to prior creditors : it is of 
.. — * 
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no importance in the caſe of bankruptcy, what is the date of a 
bond of borrowed money, ſecing it 15 true in law, that a man, even 
after his notour bankruptcy, may borrow money. 

But what the defender principally reſts upon is the following con- 
ſideration, that, if the clauſe in queſtion be found to relate to nova 
debita, it will have a ſtronger effect than any perſon who eſpouſes 
that interpretation can juſtify. It muſt not only cut down heritable 
bonds for money inſtantly advanced, where infeftment has been long 


delayed, but it muſt cut down every ſuch heritable bond, with re- 
gard to real ſecurity, where infeftment is taken w ithin threeſcore 
days of the bankruptcy, though there be no delay in taking infeft- 


ment. The clauſe makes no diſtinction whether the infeftment ta- 
ken be recent or not: it is enacted in general,“ That as to the caſe 
* of bankrupt, all diſpoſitions, heritable bonds, c. ſhall be reckon- 


ed to be of the date of the ſaſine lawfully taken thereon.”” At this 
Tate, an heritable bond granted 61 days before the notour bankrupt- 


cy, tor money inſtantly advanced, upon which ſaſine is taken two 
days thereafter, muſt be annulled, at leaſt as to the infeftment : nay, 
a creditor who lends his money during the running of the threeſcore 
days, upon an heritable bond, muſt loſe his preference, though he 


take his infeftment without delaying. an hour ; for there muſt al- 


ways be ſome interval betwixt the date of the bond and the date of 
the ſaſine. It clearly follows from this argument, that the clauſe 
under conſideration cannot relate to nova debita; for, if it did, no man 
could have the leaſt ſecurity to lend his money to a bankrupt, or for 
60 days before the bankruptcy ; and yet this conſequence Was Never 
maintained, nor imagined to be law. : 

And this opens another view, which is, that unleſs this clauſe were 


intended to prevent the borrowing money, or ſelling land within 


threeſcore days of bankruptcy, which certainly never was intended, 


it would fignify nothing to extend it to nova debita. All that this 


clauſe enacts is, that the bond ſhall be of the ſame date with the ſa- 
ſine : be it ſo; the bond is ſtill effectual, and the infeftment upon it, 


unleſs it can be maintained, that the commerce of borrowing money 


within threeſcore days of bankruptcy is diſcharged. Had ſuch a 
thing been intended, the Legiſlature would not have left it to be im- 


plied by dark and doubtful inferences. But when the clauſe is con- 


fined to ſecurities granted to creditors, the meaning comes out clear 


and perſpicuous : to declare, that a ſecurity granted for a prior debt 


ſhall be held of the date of the ſaſine, is, in other words, to declare, 
that not only ſuch ſecurities granted within threeſcore days of the 


bankruptcy, ſhall be annulled ; but alſo, that thoſe granted before 
ſhall have no preference as real ſecurities, if infeftment be not taken 


before the threeſcore days. 
To bring nova debita under this clauſe, a ſenſe is given to it, 
which is very much ſtrained. It ſignifies nothing to make an ori- 


ginal heritable bond to be conſidered as of the date of the ſaſinc, 


— 
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though this 15 all the ſtatute ſays : in order to come at a challenge, the 
heritable bond muſt be ſplit in two ; the date of the perſonal obli- 
gation is left intire, and the acceſſory real ſecurity is fiftione juris 
made to be of the ſame date with the ſaſine; and the bond being 
thus metamorphoſed into a fictitious corroboration, the former clauſe 
of the act is made to ſtrike againſt it, as if it were a ſecurity grant- 
ed for a prior debt. But not to inſiſt upon it, that there is not the 
leaſt foundation in the clauſe for this conſtruction, it muſt be ob- 
ſerved that the reaſoning is applicable to heritable bonds only, and 
not to diſpoſitions of land, where the price is paid at the time of 
the purchaſe : no ſlight of hand can convert ſuch a right into a cor- 
roboration, when there is no debt ſubſiſting to be corroborated. 
Will it be ſaid then, that the clauſe in queſtion was intended only 
to force a creditor, who has an heritable bond, to take infeftment ? 
This cannot be, becauſe diſpoſitions and heritable bonds are put upon 
the ſame footing : and if it muſt be admitted, that diſpoſitions i in 
this clauſe can only mean diſpoſitions granted in ſecurity, it muſt 
follow that heritable bonds in this clauſe muſt alſo mean heritable 
bonds granted in ſecurity. 

With regard to the ſecond point, the defender inſiſted, that it is 
evident, both from the words and ſpirit of the clauſe, thas it only 
regards deeds granted by bankrupts infeft in their eſtates. The 
words are, © Likeas, it is declared, that all diſpoſitions, heritable 
bonds, or other heritable rights, whereupon infeftment may fol- 

% low, granted by the foreſaid bankrupts, ſhall only be reckoned 
« as to this caſe of bankrupt, to be of the date of the ſaſine law- 
% fully taken thereon, without prejudice to the validity of the ſaid 
„ heritable rights as to all other eſſects, as formerly.“ Here the 

words are plain, that ſuch diſpoſitions, heritable bonds, Fc. are on- 
ly comprehended, whereupon infeftment may follow, and upon 
which ſaſine can be taken. Theſe can only be difpatitions,” or he- 
ritable bonds, containing procuratorics or precepts, where the 

granter himſelf is infeft. A conveyance of a diſpoſition, or of an 
heritable bond, is not a deed upon which infeftment can follow, 
or which can be the warrant of a ſaſine; becauſe ſuch a conveyance 
never carries either procuratory. or precept : the ſaſine is not taken 

upon the conveyance, but upon the deed which is dats hop con- 

taining Procuratory and precept. 


Nor is this conſtruction ſupported by the ſpirit more than wg the 
words of the clauſe. If the clauſe have any meaning, it muſt be to 


compel creditors to take infeftment, in order to put others upon 
their guard who deal with the debtor, that they may not truſt their 
money upon the faith of what muſt appear to them a free fund, when 
it may be preoccupied by heritable ſecurities upon which infeft- 
ment may be taken in an inſtant: Now this view is only applicable 
to the caſe where the febtor is infeft, becauſe no man can truſt his 
money upon the faith of a perſonal right to land in his debtor, 
which may be qualified by a backbond, or in a hundred different LD 
Rrr 


Ways, 


them are what follow. 
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ways, to render it of very little ſigniticancy : but where a debtor is 
infeft in a land eſtate, people truſt him with their money upon the 
faith of the records, finding there no notification of any incum- 
brance : and the ſtatute, juſtly jealous of private deeds betwixt a 
perſon in labouring circumſtances and his favourites, gives no pre- 
ference to ſecurities granted by the bankrupt out of his eſtate, 


where they are kept latent, and infeftment only taken after bank- 
ruptey: But it ſeems unneceſſary to enlarge upon #« point which 
has been ſolemnly decided in this Court, January 1734, Creditors of 


Scot of Blair contra Charteris of Amisfeeld. 
The Judges were unanimous to aſſoilzie from the reduction, but 
they differed about the ratio decidendi. Arniſton gave it upon this 


point, that the clauſe making diſpoſitions as of the date of the ſa- 


lines, relates not to nova debita. Elchies was of a different opinion, 


moved principally by the deciſion 19th Tue 1731, Creditors of Mer- 
cbiſton contra Colonel Charteris, but was clear for the defender up- 
on the other point, That Burnet was not infeft. Arniſten again upon 


this point thought it was the ſame, infeft or not infeft. 


No CXXI. . 5th February, 17 51. 


HRTrTrORS of Humbie contra KIRK-SESSION. 
a N A NCT 


HE funds for the poor of the pariſh of Humbie, being above 

L. 7000 Scots, were for many years managed ſolely by the 
miniſter of the pariſh, cloathing his acts and deeds with the ſpecious 
name of the kirk- ſeſſion. The heritors, after frequently in vain de- 
manding an account from the miniſter of his adminiſtration, 
brought a proceſs before the Court of Seſſion, concluding, 1, That 
the miniſter and kirk-ſeſſion ſhould be obliged to give an account 
of their paſt management of the poor's funds; and to this end, to 
produce 1 in this Court, the record, ſeflion-books, and other writs con- 
cerning the ſaid funds. 2do, That the heritors of the parith are en- 


titled, jointly and equally with the miniſter and kirk-ſeſſion, to the 


management and diſtribution of the poor's funds; particularly, that 
of levyi ing ſums from one hand, and lending them out to another. 


The firſt point was given for the purſuers by the Lord Ordinary, and 
his interlocutor was acquieſced in. But as to the ſecond and ca- 
pital point, it was pleaded for the defenders, that the poor's funds 


are eccleſiaſtical goods, the management of which belongs to the 
church and the kirk-ſeſſion of every parith ; and the Lord Ordina- 
ry having found that the heritors have no joint right with the kirk- 
ſeſſion in the management, a reclaiming petition, on the part of the 
purſuers, produced a hearing in preſence, The arguments urged for 


In 
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in order to form a juft notion of our acts and regulations con- 
cerning the poor, it 1s proper to examine what light we can obtain 
from rational principles. Charity is undoubtedly a moral duty, as 
well as fidelity or juſtice ; and where the poor are not provided for 
by law, every particular man ſtands bound te contribute according 
to his ability. In chriſtian countries, the principal fund for pro- 
viding the poor, are the weekly collections at the pariſh churches : 
and the poor of every pariſh being more immediately objects of 
charity to the pariſhioners, it came juſtly to be held a rule, that 
each pariſh ſhould maintain its own poor, and that the weekly col- 


lections ſhould be applied to the poor within the pariſh. But this 
fund being precarious, ſeveral acts were made in this country, ap- 


pointing liſts of the poor to be made in every pariſh, and the heri- 
tors and kirk-ſeſſion to ſtent the pariſh for their maintenance. A 
tax thus impoſed, is directly or ultimately a burden upon the 
land-holder: and accordingly, the maintenance of the poor, by ſuch 
regulations, reſting in effect upon the heritors, it follows from the 


nature of the thing, that ey chiefly ought to have the management 
and diſtribution of the poor's funds. If mortified ſums, if weekly 


_ collections, or any other of the poor's funds fall ſhort by miſma- 
nagement, the heritors are the only ſufferers, for they muſt make 


up all deficiencies. How then can it be doubted, if there be no 


law to the contrary, that the heritors are intitled to the ſuperin- 


tendency of the poor's funds, both as to diſtribution and N 


ment ? 
At the ſame time, a diſtinction FP to i be admitted bariies ad- 
miniſtration and diſtribution. With regard to the ordinary courſe 


of charity, or even ſingular caſes which cannot bear a delay, the 


miniſter alone, an heritor alone, or an elder alone, may give direc- 
tions. But as to the more ſolemn acts of adminiſtration, waich ought 


to be carried on in a joint meeting, or at leaſt by expreſs deputa- 


tion, to be ſubmitted afterward to a joint meeting, there can be no 
OCC aſion for giving excluſive powers to the kirk-ſeſſion, who have 
not a peculiar intereſt, as the heritors have, that the poor's funds be 


regularly and carefully managed. Every argument that can be 


drawn from utility, from intereſt, or from the nature of the ching, 
lies againſt ſuch pretenſions. | . 

This brings the argument within à narrow compaſs; ; and in this 
light the pretenſions of the defenders ſhall be examined. But firſt, 


a view of the ſtatute law muſt be given; which, inſtead of ſupport- 


ing theſe pretenſions, will be found to be againſt them. 


lt appears clearly to have been adopted into our law, that every 


pariſh ſhould maintain its own poor. Accordingly by act 22, parl. 
1333, none are allowed to beg except in the parith where they were 


born: and the headſmen of every pariſh are directed to give badges 


to the beggars who are to be ſupported by the parith, and alms not 
to be given but to thoſe who have badges. By the act 74, parl. 1579, 


very judicious regulations are made for the maintenance of the 


— ——— — 
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poor: the management was not truſted to the clergy ; but magi— 
ſtrates within burghs, and the judge corſtituted by the king's com- 
miſſion in every landward pariſh, are appointed to take up liſts of 
the poor, and the whole inhabitants of the pariſh are to be tax- 
ed for ſuch weekly contribution as ſhall be thought ſufficient to ſuſ- 
tain the ſaid poor people, and collectors are yearly to be appointed 
for ingathering the ſame. In place of judges in lavdward pariſhes 
named by the King, execution of the above act was intruſted to 
the kirk-ſeſſion in every pariſh, act 272, parl. 1597; and a penalty 
of L. 20 Scots impoſed upon every kirk: ſeſſion as oft as they are 
found negligent, act, 19, parl. 1690. The preamble of act 38, parl. 
1661, is, that the poor have not hitherto been regularly maintained, 
but have been neceſſitated to ſeek their living with hardſhip and 
difficulty by ſcandalous vaguing ; which ſhows that the kirk- ſeſſions 
had totally neglected their duty. Therefore the management of 
the poor is intruſted to the juſtices of peace, who are appointed to 
take up liſts of the poor in every pariſh, to call for the collections 
of the pariſh, or other ſums appointed for the maintenance of the 
poor, to be diſtributed by them among the inrolled poor, as their 
neceſſities ſhall require. The act 16, 'parl. 1663, lays the burden 
upon the heritors of making up liſts of the poor, the one half of _ 
their maintenance to be paid by the heritors, the other half by the 
tenants. The act 18, parl. 1972, appoints liſts of the poor who 
cannot work, to be made up in every pariſh by the heritors, mini- 
ſter and elders; ſuch poor to be maintained by the contributions 
at the pariſh kirk, and, the ſame falling ſhort, to be allowed badges 
to aſk alms within the pariſh; ; the poor who can work to be ſent to 
| the correction-houſes by the heritors who ſhall cauſe collect the con- 


tributions, and appoint a quarter's allowance to be ſent along with 


them. By a proclamation of privy council, 11th Augu/t 1692, the 
ſaid liſts are to be made up by the heritors, miniſter, and elders, 
who are to liquidate a yearly ſum for maintenance; the one half 
to be paid by the heritors, the other half by the other houſeholders. 
In this act a penalty of L. 200 Scots monthly, toties quoties, is impoſed 
upon every pariſh which fails to maintain its own poor. And there 
is a further regulation very material to the preſent point,“ That if 
there be any mortifications already, or if any hereafter ſhall ac- 
« crue to any pariſh, the ſame ſhall be app! lied by the advice of the 
„ heritors and elders to the uſe foreſaid, but without diminution 
« of the ſtock of the ſaid mortification.” By another proclamation 
of privy council, 29th Augu/t 1693, the half of the collections at the 
church door is to be paid to the heritors, or to any by them ap: 
pointed, to be applied toward the ſaid maintenance. 
The arguments to be drawn from theſe ſtatutes are obvious. The 


pourſuer ſhall only ſuggeſt one obſervation in general, which is, that 


the providing for the poor is a matter of public police, ſubject to re- ; 

gulations at the direction of the Legiſlature, as all other matters are 

_that concern the public far from @ppoling an inherent power in 
kirk- 
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kirk-ſeſſions to manage the poor's funds, every new act contains a 
difterent regulation. Theſe acts freely diſpoſe of the weekly col- 
lections, of mortified ſums, and of other funds appropriated to the 
poor, and put all under ſuch management as was thought moſt pro- 
per, without at all regarding the kirk-ſeſſion more than others. 

It is very true that the half of the weekly collections are left in 
the hands of the kirk-ſefſion, and not appropriated as part of the 
conſtant fund for maintaining the inliſted poor. And that this is 
a wiſe regulation muſt be apparent from the following conſidera- 
tion, that, beſide providing for the inliſted poor, there muſt be a 
good deal of occaſional charity in every pariſh, for which there ſhould 
be a fund : a good workman may break his leg or his arm, and in 
that event has a demand for occaſional charity without being inliſt- 
ed: a man who labours for his bread may die without leaving ſuf. 
ficiency to bury him: upon ſome occaſions it may be proper to aſ- 
| fiſt a decent family out of the poor's box, who would not chuſe to 
be put upon the poor's roll. For theſe occaſions and ſuch like, the 
half of the weekly collections are left unappropriated in the hands 
of the kirk-ſeſſion. But then the acts do not ſay, nor inſinuate, that 
the kirk-ſeſſion is to have the uncontroulable management of this 
fund. It is a fund collected in the pariſh ; and the pariſh have a 
right to ſee it diſtributed, and to have a vote in the diſtribution; 
unleſs they chuſe of their own accord to leave the diſtribution to the 
kirk-ſeſſion, through the good opinion they may have of their ma- 
nagement. The kirk- ſeſſion have not a ſingle argument to urge for 
this aſſumed power, if it be not that they happen to be collectors, 
and that the money is once lodged in their hands: at that rate the 
overſeers appointed by the pariſh for collecting the poor's rates, 
might as well pretend to the diſtribution. This circumſtance con- 
cludes againſt them; for it is in every caſe a bad regulation, that 
the ſame perſon oaks be both collector and diſtributor, eſpecially 
of a precarious fund where there can be no regular check, and where 
there can lie no preciſe challenge for miſmanagement or miſapplica- 


"moms 


But, in oppoſition to all arguments chat can be drawn from our 


15 eee ay and from the nature of the thing, the kirk: ſeſſion aſſume 


a propoſition, that the poor's funds are eccleſiaſtical goods, which 
it is their province to manage; not only as being an eccleſiaſtical 
. judicature, but as expreſsly intitled to this privilege by the act 1592, 
eſtabliſhing preſby terian church government; which declares © That 
it appertains to the elderſhip to take heed, that the word of God 
© be purely preached within their bounds, the ſacraments rightly 
** miniſtered, diſcipline entertained, and eccleſiaſtical goods uncor- 
“ ruptly diſtributed ; * which act is ratified in the whole heads there- 
of by the act 5th, == A 1690. And to fortify this argument they 
obſerve, that this conſtitution is the ſame with what is laid down in 
the 6th chapter of the Acts of the Apoſtles, that the contribution 
— rr 
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for the poor ſhould be under the management of deacons, who are 
eccleſiaſtical officers. 

In anſwer to this argument, it may be obſerved in the Ar place, 
that the ſenſe of the act 1592, is totally miſapprehended. The clauſe 
cited does not at all relate to kirk-{efſions : their powers are hand- 
led in a ſubſequent clauſe; and all that is ſaid about them, is in the 
following words : © Anent particular kirks, gif they be lawfully 
ruled be ſufficient miniſtry and ſeſſion, they have power and 
« juriſdiction in their own congregation in matters eccleſiaſtical.” 
Not a hint of poor's money here, nor even of eccleſiaſtical goods, 
ſuppoſing the poor's money to be ſuch. The clauſe cited for the 
defenders has quite a different ſenſe than what they endeavour to 
impoſe upon it: the elderſhip in this clauſe is put in direct oppoſi- 
tion to the miniſters, upon whom they are intended to be a check by 
the fundamental conſtitution of preſbyterian church-government : 
therefore 1t is declared to pertain to them, that the word of God 
be purely preached within their bounds, the ſacraments rightly mi- 
niſtered, and diſcipline entertained. And as at that period the re- 
formed clergy had, for the moſt part, neither regular ſtipends nor 
pariſhes, but depended, in a good meaſure, for their living upon vo- 
luntary contributions; therefore it is declared to be alſo the pro- 
vince of the elderſhip, that eccleſiaſtical goods ſhould be uncorrupt- 
ly diſtributed, that is, among the miniſters preaching the word of 
God who were not otherways competently provided. Whether this 
be a juſt interpretation of the clauſe, will beſt appear from a thorough 
knowledge of the hiſtory and circumſtances of theſe times. But 
one thing is extremely evident from the ſtatute itſelf, without the 
aid of hiſtory, that by the elderſhip in this clauſe, is meant the 
whole body of the laic elders, in oppoſition to the miniſters or cler- 
gy, and by no means the kirk- ſeſlion ; and therefore at any rate, 
that this clauſe gives no n to > kirk- ſeſſions to manage the 85 
poor's funds. 

In the ſecond place, the purſuers can find no o ground for claſſing che 
poor's funds under eccleſiaſtical goods. Is it becauſe charity is a 
chriſtian virtue or duty? But ſo is juſtice, performing promiſes, 
payment of debts, abſtaining from crimes, &c. At this rate all ju- 
riſdiction, civil and criminal, ought to center in the kirk-ſefſion, as 


well as the adminiſtration of charitable funds. But ſuppoſing he.” ” 


rity to be in ſome peculiar manner a chriſtian duty, does it follow 
that charity-funds are to be underſtood as eccleſiaſtical goods, and 
to be under the management of the clergy ? This is too wide a ſtep 
to be reliſhed by proteſtants ; though, in many inſtances, as flight a 
connexion has been ſufficient for the popiſh clergy to draw very ex- 
tenſive conſequences from. For example: being generally employ- 
ed about dying perſons, they conſider it as their privilege to ſee 
laſt vills and teſtaments executed ; and where there was no 

_ teſtament, 
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teſtament, they alſo aſſumed the privilege to overſee the diſtribu- 
tion of the effects of perſons deceaied, among their neareſt relations. 
What ar firſt was confidered as advice only, was converted in pro- 
ceſs of time to a right of diſtribution, and from that at laſt to a 
right of property ; at leaſt of diſtribution unaccountable, which in 
effect comes to the ſame thing. Words were put in place of things, 
in that caſe; and th they are in the preſent argument: becaufe 
charity is a chriſtian virtue, therefore, charity-funds muſt be chriſ- 
tian or eccleſiaſtical funds; and becauſe, by a ſtretch, they may 
bear that name, therefore they muſt be under the management of 
the clergy, or of the kirk- ſeſſion. This legerdemain reaſoning may 
paſs in ſuperſtitious times, but never in days of liberty and freedom 
of thought. And there is the more reaſon to oppole this very fin- 
gular doctrine in its infancy, becauſe it may have deeper conſe- 
- quences than the defenders at preſent think proper to adopt. Wil- 
ling at preſent to ſoften matters, they yield to a review of their 
management in this court, by way of proceſs. But if their exclufive 
privilege of managing the poor's funds gain once a firm eftabliſh- 
ment by practice and the authority of this Court, the heritors will 
be told that the kirk. ſeſſion are not accountable for their management 
of the poor's funds, more than the popiſh clergy were for the ma- 
nagement of the goods of thoſe who died inteſtate ; at leaſt, if they 
are accountable, that it can only be before their own church judi- 
catures, as being a matter purely eccleſiaſtical. Z 
And in the /aft place, whatever be the conſtruction of the act 
1592, which was abrogated, and afterwards revived by the act 1690, 
it certainly could never be the meaning of the act 1690, to revive 
that ſtatute further than as it concerned preſbyterian church-go- 
vernment, by aſſemblies, ſynods, preſbyteries, and kirk-ſeſſions. It 
was never meant by any general clauſe, of reviving © it in the 
« whole heads thereof,”” to reſcind at one blow the whole ſtatute- 
law concerning the maintenance of the poor. Among others, the 
at 18, parl. 1672, was at that time in force, giving power to the 
bheritors, in conjunction with the kirk: ſeſſion, to apply the weekly 
collections partly to the infirm poor within the pariſh, and partly to 
ſupport thoſe who were ſent to correction-houſes. And therefore, 
one of two things muſt be admitted, either that the act 1 592 was 
not revived as to the management of the poor's funds, or that it did 
not relate to that management. And that this really is the true in- 
terpretation of the ſtatute 1592, does not only appear from the act 
1690, conſidered in the light now mentioned, but more directly from 
the ſubſequent proclamations of the privy council. Had it been 
underſtood, that by the act 1690 reviving the act 1592, in the whole 
heads thereof, an excluſive privilege was given to the kirk - ſeſſions 
to manage the poor's funds, the privy council would never have ta- 
ken upon them to tranſgreſs the public law, by appointing firſt the 
management of mortified ſums to be in the joint body of the heri- 
tors, miniſter, and elders; ; and next, that the half of the weekly col- 


lections 


| 
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lections ſhould be accounted for to the heritors, for maintenance of 


their inlifted poor. 


The defenders in vain endeavour to ſupport their argument with 
the authority of the Apoſtles, which is moſt expreſs againſt them. 
The Apoltles, far from conſidering it as a privilege to have the di- 
ſtribution of the poor's funds, did remonſtrate againſt it, and di- 
reed the brethren to chuſe ſeven of their own number for this ma- 


nagement; which was accordingly done, and Stephen, with ſix o- 


thers, were choſen. The Apoſtles upon this occaſion took the oppor- 


tunity to declare it unreaſonable, © that they ſhould leave the word, 


and ſerve tables; but that it was their province to give themſelves 
« continually to prayer, and to the miniſtry of the word.” Mat- 
ters, it would appear, are now wonderfully changed: the kirk-ſeſ- 


ſion of Humbie, upon what account they know beſt, claim that as a 
privilege, which the Apoſtles conſidered as an unreaſonable burden; 


and ſhow themſelves more willing to have the fingering of money, 


than to give themſelves W to prayer and to the e of 


the word. 
At the ſame time it muſt be owned, that this text can have: no 


great weight either way : an interim regulation with regard to un- 


ſettled times, can never, by any good reaſoning, be drawn as autho- 
ritative with regard to an eſtabliſhed conſtitution, where the cir- 


cumſtances vary in every reſpect. Nor, in general, can we ſuppoſe 


that the Apoltles, in propagating the Chriſtian religion, ever intend- 


ed to break in upon the police of any government with regard to 
matters purely civil, like the preſent; or to eſtabliſh rules of go- 
vernment to be ſtrictly obſerved by all thoſe who adopted Chriſti- 


anity. It is abſurd to maintain ſuch a propoſition : : the form of ci- 
vil government and all things that fall under it, are left free to the 


legiſlature in every country to be regulated as they ſee moſt conve- 
nient : theſe are matters which Chriſtianity does not encroach upon. 


And to ſhow that we never had any notion of this new invented 
popith doctrine, for it may well bear that name; when we look in- 


to the acts of the town council of Edinburgh, the capital of the king- 


dom, which no doubt were a pattern tor the other boroughs, we 


find the magiſtrates, ever ſince the Reformation, taking upon them 
the management of the poor and of the poor's fands. | Nay, they go 
ſo far as, by acts of the town- council, to regulate the conſtituent 
members of the kirk-ſeſſions, to appoint the deacons and elders to 


be choſen by the town-council, and to declare the magiſtrates to be 
conſtituent members of evey kirk-ſeſhon. Further, the town-coun- 


cil elects the kirk-treaſurer, an officer who has long been in uſe, and 


whoſe province it is to collect the weekly contributions, and to diſ- 


tribute the ſame by appointment of the magiſtrates, _ 
With regard to the preſent caſe in particular, it is a matter which 


deſerves well to be conſidcred, whether it be expedient or ſafe to 
truſt ſo great a fund in the hands of a kirk-treaſurer, choſen ad libi- 


tum by the miniſter, without finding caution. A ſum of L. 7000 or 


L. $200 
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L. 8000, all in bonded money, which may | be uplifted in one day, is 

a violent temptation for a poor man to retire with the money out of 

the country. In that caſe, the miniſter and kirk- ſeſſion would think 

it hard to be made liable; poſſibly, there is no law to make them 

liable, and probably it might turn to little account were — ſuch 
a law. 

« Found, That the heritors have a joint che and power with the 

« kirk-ſefſion, in the management and diſtribution of all and 

d every of the funds belonging to the poor of the pariſh, as well 

« colleRions as ſums mortified for the uſe of the poor, and mo- 

te ney ſtocked out upon intereſt, and have right to be preſent 


« and join with the ſeſſion in their adminiſtration, diſtribution, 
ce 


« fjon, to proceed in their ordinary acts of adminiſtration and 


application of their collections to their ordinary and inci- 


60 
cc 


cc 


tend. But for the better preventing the miſapplication or 
embezzlement of the funds belonging to the poor, found, 
That when any acts of extraordinary adminiſtration, ſuch as 


&« - 
0 


=” 


ſame, ſhall occur, the miniſter ought to intimate from the 


6e pulpit a meeting for taking ſuch matters under conſideration, 


cc 


at leaſt ten days before holding of the meeting, that the he- 


ritors may have opportunity to be preſent and aff, if r ey 
think fit.“ 


c«c 


No cxxII. - 22 February 1751. 
ELIZABETH SOMERY1LE contra GEORGE BELL. 


HUS BAN D and WIFE. 


x F ORREST ER of the iſland of Jamaica, nad it long ii in view | 


to make his addreſſes to Elizabeth Somervile, ſo ſoon as his cir- 


e ſhould permit him to marry. One of his letters to her 
dated in March 1739, has the following paragraph: I'll ſettle upon 
you, in caſe of death, L. 100 Sterling per annum, to be paid upon 


cc 


the Exchange of London. As to your own e I want none, 


preferable to any ſiſter you have, G.“ In the year 1743, Mr 
Forreſter came home, and the marriage was celebrated 27th December 
that year, but without the formality of a marriage- contract. Being 
upon death- bed, April 1744, and without the leaſt proſpect of reco- 
very, he executed ; a deed, which became a — of diſpute in the 


« i. & © 1 Court 


and employing ſuch ſums; without prejudice to the kirk. ſeſ- 


dental charities, though the heritors be not preſent nor at- 


the levying bonded money, or lending or re-employ ing the 


nor did I ever court you with that view; if you have a mind to 
give it to any of your relations, I'll with all my heart conſent, for 
“ thank God I do not want it. I'll take care to ſupport you as 
well as your dear heart can wiſh, As to your jointure, it ſhall be 


—— — — 
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Court of Seſſion. It proceeds upon the narrative,“ That there was 
* no contract of marriage, but only ſome verbal conditions ; there- 
fore, in execution of his juſt intentions, he becomes bound to pay 
« the ſum of L. 666: 13 : 4 Sterling, to his ſpouſe i in litcrent, and to 
« the children to be procreated of the marriage in fee ; whom fail- 
ing, to his ſpouſe, her heirs and aflignees. This ſum 1s declared 
0 be in place of her legal proviſions.“ The deed farther con- 
tains a legacy to her of the houſchold- pleniſhing; and laſtly, bears 
a diſpenſation with the delivery. What was expected happened, 

for Mr Forreſter did not ſurvive this deed three days, and he left no 
child. 

It came to be diſputed betwixt the relict and the neareſt of kin, 
whether this deed was to be confidercd as granted iatuitu matrimonii, 
and to fall, as the marriage did not ſubſiſt year and day; or intuitu 
mortis, and thereby to be effectual as a legacy, or mortis cauſa dona- 
tio. The Lord Ordinary having given it the former conſtruction, 
the relic reclaimed upon the following grounds: 1mo, That this 
heteroclite practice of annulling marriage-contracts, when the mar- 
riage does not ſubſiſt year and day, can have no other foundation 
but an implied conſent of parties; ; and ſuppoſing ſuch conſent to be 
implied in poſt-nuptial, as well as in ante-nuptial contracts, the cir- 
cumſtances of this caſe afford real evidence, that Mr Forreſter in- 
tended the deed to be effectual, though he ſhould die the next day. 
The deed bears date the 28th Aþr1i/; the year and day did not elapſe 
till the 27th of December; the granter was given over by his phyſi- 
Clans, ind died a few days thereafter : can we admit of ſo abſurd a 
ſuppoſition, as that he intended the deed ſhould be null, unleſs he 

lived eight months, when he Had not a proſpect of living eight 

days? bw 
 2do, The deed in i is not a contract PE marriage, ante- 
nuptial, nor poſt-nuptial. It is a legacy or donatio mortis cauſa, the 
characteriſtic of which is to be eſſectual at the granter's death, and 
not before. It is not a mutual contract, which is the character of 
a contract of marriage; it contains no obligation upon the lady ; 
but is altogether in her favours, and bears expref>ly © to be in exe- 
« cution of his juſt intentions, and of tome verbal conditions agreed 
„upon at the time of the marriage.“ And what theſe intentions 
were, appears from his miſſive letter above ſet forth. And that this 
was meant 4 donatio mortis cauſa, is proved beyond doubt by the 
clauſe diſpenſing with the delivery : this clauſe is legal evidence that 
Mr Forre/ter intended to keep this deed in his own hands, and conſe- 
quently under his own power. With regard to ſuch a deed, it is 
really abſurd to imply an irritancy in cate the marriage did not ſub- 
fiſt year and day: an irritancy, from the very nature of the thing, 
preſuppoſes that the deed 1s binding, and that it is to be effectual in 
| caſe the irritancy be not incurred: what uſe can there be to ſtipu- 
late an irritancy, or to ſuppoſe ſuch a thing intended, in a deed 
Which the granter keeps entirely in his own power? 55 
8 
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% The Lords adhered by a very narrow plurality. The Prefident 
« as clear for the relict upon this footing, That a deed mortis 
© cauſa retained in the granter's hands, and under his power; 


« to be effectual upon his 3 is inconſiſtent with the ſuppo- 
« ſition of ay irritancy.“ 


0 
No XXIII. rech June 1751. 
SAMUEL FULLARTON contra CREDITORS of CARLETON. 
DEBTOR and CREDITOR. 


YAPTAIN Hugh Fullarton of Carleton, proprietor of the land of 
Carleton, and of houſes and borough-acres in and about the 


town of Kirkcudbright, borrowed from James Murray 3000 merks, and 
gave him a real ſecurity upon the ſaid houſes and acres, in which 


the creditor was infeft April 1724. In April 1726, Captain Hugh 
Fullarton executed a diſpoſition in favour of his ſecond ſon Samuel, 
of the ſaid houſes and acres, upon the narrative of it's being a patri- 


mony or portion to him. The granter's liferent is reſerved, and the 


ſubjects diſponed are warranted “ to be free, ſafe, and ſure from all 
cc 


upon this diſpoſition, April 1726. James Murray deduced an adju- 


dication anno 1732, not only of the ſubjects contained 1 in his heri- 


table bond, but alſo of the eſtate of Carleton. 

After the Captain's death, his eldeſt ſon John ſucceeded to his 
ime; and he, without making up titles, having added to his fa- 
| ther's debts his own contractions, the creditors, upon the medium of 

ſpecial charges, proceeded to adjudge not only the eſtate of Carleton, 


but alſo the ſaid houſes and ac res, which were underſtood to be i in | be- 


reditate jacente of the Captain. 


A ſale being raiſed, Samuel Fullarton 1 in the ranking, and 
obſerving that Murray was ranked primo loco upon the houſes and 
acres, inſiſted, that if Murray choſe to draw his payment out of theſe 
ſubjects, he ought to aſſign his adjudication, in order that Samuel 
might draw out of the eſtate of Carleton, whatever ſhould be drawn 


out of his own eſtate by virtue of the heritable bond. 
„It carried by a plurality, that Samuel, to whom the houſes and 


* acres were diſponed with abſolute warrandice, was for that 5 


„ reaſon intitled to the aſſignment demanded. np 


The matter was conſidered in the following light : That Samuel 
Fullarton was in effect cautioner in Murray's debt; and therefore, 
that the adjudication led by Murray was to be conſidered as a fecu- 
Tity for Samuel the cautioner, as well as for himſelf, and that Samuel, 
upon payment out of his ſubjea, was intitled to demand from the 
creditor an aſſignment to his debt and diligence. 


Ne CXXIV. 


perils, dangers, and incumbrances whatever.” Somnel was infeft 


1 
| 
| 
| 
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Ne CX XIV. 7 12th June 1751. 


GEORGE TURN BULL of Found wood, contra Sir JOHN STEWART of 
Allanbani, and Mr ARcHIBALD IN GLISs Advocate. 


ASS IGNAT ION. 


IR Arcbibald Cockburn of Langtoa having become bankrupt up- 
ward of 50 years ago, his eſtate was put under ſequeſtration, 
and a ranking enſued of his creditors, which was carried on in a 
ſlovenly manner, and the lands were never brought to ſale. His 
ſon, the late Sir Alexander, while a young man, acquired conſide- 
Table funds of his own, entered heir cum beneficio, and made it his 
buſineſs to pick up as many preferable debts as he could purchaſe at 
caſy rates, and to take the conveyances in his fon Archibald's name; 
for, in thoſe days, it was reckoned hazardous to take them in his 
own name, as he was heir cum beneficto. Among other debts, there 
was one of L. 1000 Sterling due to John Wardlaw by heritable bond 
and infeftment, which Sir Alexander acquired, and took the convey- 
ance as uſual in the name of his fon Archibald. 
In the latter end of his life, Sir Alexander came to decline i in his 
circumſtances; and as he had laid out his whole ſtock upon purchaſ- 
ing preferable debts, he had no fund for ſatisfying his proper credi- 
tors, but by aſſigning to them debts, or parcels of debts, purchaſed 
by him. Being preſſed about the year 1723, by the Society for pro- 
pagating Chriſtian knowledge, he aſſigned to that Society ſeveral 
preferable debts upon the eſtate of Langton, ſettled as aforeſaid in his 
fon Archibald's perſon ; and, among others, the debt originally due 
to Jobn Wardlaw. But, as the Society had ſufficient ſecurity aliunde, 
the intereft due upon Wardlaw's debt preceding Martinmas 1923, 
was held by the Society in truſt for Sir Alexander and Archibald 
Cockburns, 
George Turnbull of Hound word came to be engaged * the family 
of Langton, in debts above L. 700 Sterling ; and for his relief got an 
; aſſignment of the ſaid bygone intereſt of Wardlaw's bond. The 
deed is executed in the following manner: Sir Alexander and his ſon 
Archibald bind themſelves, conjunctly and ſeverally, to relieve Turn- 
bull of his ſeveral engagements tor them ; and for his relief, Archibald 
aſſigns to him the {aid bygone intereſt. This tranſaction was in the 
year 1730; and in April 1732, the Society ret roceſſed Sir Alexander 
to the ſaid bygone intereſt, by granting a conveyance in the name 
of his ſon Archibald. 
Notwithſtanding this aſſignment, Sir Alexander and Archibald, 
preſſed with diligence by Patrick Crauifurd merchant in Edinburgh, 
ventured to do an unwarrantable act, which was to aſſign a ſecond 


time this very bygone intereſt to Patrick Crawfurd for his ſecurity. 
The 


—  —— ———— 
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The aſſignment has date the 18th May 173 2, ſubſcribed by Archi- 
bald, who was nominally in the right. 

| Theſe ſeveral claims being produced in the ranking of the crefli- 
tors of Langton, preference was claimed by Sir John and Sir James 
Stezwarts, and Mr Archibald Inglis, who had acquired right to Patrick 


Crawfurd's claim, upon the following ground; that though the aſ- 


ſignment to Turnbull was prior in date, yet, that their aſſignment was 
firſt intimated and completed, viz. by a poinding of the ground, be- 


ing the only ſtep which could be taken to complete their right, ſee- 


ing the aſſignment to the bygone intereſt of the heritable bond is not 


capable of infeftment. Turnbull, on the other hand, contended, that 
he had the firſt completed right to this bygone intereſt, ſeeing his 
aſſignment was ſufficiently intimated to the debtor, Sir Alexander 


Coc tburis, who is one of the granters of that very deed in which the 


aſſignment is contained, and likewiſe tenant and poſſeſſor of the 


lands out of which the ſaid intereſt is to be levied, and which there- 


fore was as full an intimation to him as any formal intimation can 
be by a notary and two witneſſes. 
Turnbull, to clear his preference, applied himſelf to make out two 


propoſitions, 1 Imo, That the deed in his favours is equivalent to an 


intimation. And; 2do, That an intimation in this caſe, as well as in 
the common caſe of an aſſignment to a perſonal bond, completes the 


conveyance, and puts it out of the power of the cedent to grant a ſe- 


cond aſſignment. 5 
With reſpect to the 7% point, it was Seni chat Sir Alexander 
was entered heir to his father Sir Archibald, conſequently came to 
be liable perſonally to the debt in queſtion due by Sir Archibald to 
IVard{aw. It is true, he entered cum beneficia; but this makes no dif- 
ference ; for an heir cum beneficio is univerſally liable for his prede- 
ceſſor's debts, and may be decerned accordingly : only he has a pri- 
vilege, if he pleaſe to ule it, which protects his perion and proper 
eſtate from being liable ultra valorem. At any rate, an intima- 


tion to an heir cum bencficio completes the conveyance, equally as an 
intimation to an heir who enters without inventory. The only 
queſtion then is, Whether the deed under conſideration be equiva- 


lent to an intimation ? Sir Alexander and Archibald bind themſelves, 


conjunctly and ſeverally, to relieve Turnbull; and Archibald in the 


ſame deed is made tv convey the bygone intereſt in queſtion for 
Turnbull's relief. All the debts were purchaſed by Sir Alexander, and 


taken in Archibald's name, who was his preſumptive heir, merely be- 


cauſe it was not reckoned ſafe that Sir Alexander ſhould take thele 


debts in his own name: Archibald's conveyance, therefore, was real- 


ly Sir Alexander's conveyance. But, dropping this circumſtance, Sir 
Alexander knew of this conveyance, and his knowledge is made out 
by the deed of conveyance itſelf. Is not this equivalent to a formal 


intimation? And, after all, what more formal intimation than to 


make the debtor party to the deed of conveyance. In place of all 
other authority, a deciſion in point was referred to, compiled by 


Uu u Forbes, 
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FVorves, 25th March 17507, Competition, Creditors of Lord Ballenden; 
the caſe of which was this: In a competition for a lady's liferent- 
anuity, ſome of her ſecond huſband's creditors having aſſignments 
thereto duly intimated, and another producing a bond granted to 
him by the ſaid ſecond huſband, containing an aſſignment to the 
ame annuity in ſecurity of the ſum in the bond, which bond and 
aſſigument were prior in date to the intimations of the other aſſign- 
ments; the Court preferred this ailignee, and found no need of any 


other intimation, but the {ubſcription of the heir of the firſt huſband 


to the deed, which ſufficiently ſupplied a formal intimation to him. 
With regard to the /econd point, the difficulty was, that it is not 
by intimation to the debtor that the preference of real rights is to 
be determined, but by infeftment, where the ſubject is capable of it, 
or by real execution of poinding the ground where there cen be no 


infeftment, as in the preſent caſe. In anſwer to this difficulty, 


it was obſerved, that, in tranſinitting rights, there are different 
forms uſed in order to complete the tranſmiſſion : intimation to the 
debtor makes a complete tranſmiſſion in perſonal rights: in real 
rights paſſing by infeftment, the real right is not veſted in the aſſig- 


nee till he take infeftment. The ſubject under conſideration, viz. 


the bygone intereſt of an heritable bond, is of a middle nature : 
the ſubject is not conveyable by infeftment, and though a moveable 


ſubject, it is notwithſtanding ſecured upon land. The queſtion is, 


What is the proper form for completing the tranſmiſſion of ſuch a 


right? This queſtion admits of an eaſy ſolution, by putting a plain 


caſe: a creditor infeft upon an heritable bond makes a conveyance 
of the bygone intereſt, and the aſſignment is intimated to the debtor 
who enters upon payment; will not the debtor be ſecure, ſo far as 
he pays, to afford him a defence againſt a ſecond aſſignee, who has a 


proceſs of poinding the ground? There ſeems to be no doubt, un- 
leſs we maintain this abſurd propoſition, that an aſſignee to fuch in- 
| tereſt cannot claim payment by a perſonal action, nor even take vo- 
luntary payment, but muſt in all caſes raiſe a poinding of the 
ground. And there ſecms to be as little doubt of the conſequence, 


that the aſſignec's right muſt be fully eſtabliſhed by the perſonal in- 
timation, otherways the payment made to him will not be available ; 
for it is a general rule, that wherever an aſſignee is in ſuch a ſitua- 
tion as to be able to force payment from the debtor by a perſonal 


action, the tranſmiſſion muſt be complete in his perſon. It was fur- 


ther obſerved for Turnbull, that, in this view of the matter, the ve- 
ry point urged for his parties, pleads for him. They inſiſt upon a 
poinding of the ground, as the only proper ſtep for completing the 
conveyance. Now, in a poinding the ground, the debtor is the 
principal perſon called: the concluſion being, That becauſe of 
his failure of payment, the goods that belong to him upon the 
ground, and his tenants goods to the extent of the rent, ſhould 
be poinded for payment; and, fo far as theſe are not ſufficient, 
that he ground-right and property itſelf ſhould be poinded and 

& appriſed.”” 
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* appriſed.“ From the nature of this execution, it is evident, that 
there is an order of diſcuſſion, 1, That the debtor ſhould pay: 
249, Failing of his payment, that his goods and his tenants rents 
ſhould be made liable; and Ja of all, that the land ſhould be made 
liable. It follows then, that real diligence againſt the land cannot 
proceed properly till the debtor's moveables be diſcuſſed ; and as 
this is the laſt ſtep in the order of execution, it muſt be the perſonal 
intimation that completes the tranſmiſſion, and intitles the aſſignee, 
firft, to demand payment from the debtor by a perſonal action; 
then to poind his moveables juſt as in common poindings ; and, laſt 
of all, to poind and appriſe his land. And, at bottom, this exe- 
cution upon real debts does not vary from the common execution 
upon perſonal debts, except in the following particular, that a clauſe 
of regiſtration, which is a ſufficient foundation for other execution 
without a proceſs, has not been reckoned ſufficient for a poinding 
of the ground, which makes a proceſs neceſſary to authorite that ex- 
ecution. 
Found, That the e to Turnbull, being contained in che 
« ſame deed with the obligation granted by Sir Alexander and 
Archibald Cockburns to him, was thereby ſuthciently notified 
e to Sir Alexander, and made a formal intimation 5 — ; 
« and therefore Turnbull was preferred. ” 


mon. 1 nth July 757. 


Mrs Naar STEWART and her Baan contra ALEXANDER Lord 
Lindores. 


CC 


IN the year 1721, Alexander Stewart, fon to Lady Lindores by her 
| firſt huſband, having right from his mother to a proviſion of 


10,000 merks contained in her contract of marriage with David Lord 


L indores, her ſecond huſband, brought a proceſs againſt Sir Alexander 
Anſtruther, who ſucceeded to the eſtate of Lindores by a deed of ſet- 
tlement, for payment of this ſum. Sir Alexander granted an heri- 
table bond of corroboration; and having thereafter ſold the eſtate to 
the preſent Lord Lindores, took the purchaſer bound to relieve him 
of this among other debts. 
The repretentatives of Alexander Stewart bromrke a proceſs « anno 
1713, againſt the preſent Lord Lindores, founding upon the ſaid clauſe 
of relief, and concluding, that he ought to pay this ſum. The de- 
tence was, that the Lady Lindores being confirmed executrix to her 
huſband David Lord Lindores, got his moveables appriſed at very 
ſmall values: that ſhe fold theſe movcables at a higher value than 
they were appriſed at; and that the purſuers in her right were ac- 
countable for the balance, The Lord Ordinary, before anfwer, 
directed 
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directed a proof of the value of the moveables confirmed ; and hav- 
ing adviſed the proof, found,“ That there is no evidence of the ex- 
« tent of the alleged mal-appretiation, upon which any certain judg- 
% ment can be formed; and found, that as no objection was made 
to the debt, till it was made in this proceſs, more than twenty 
years after it was corroborated by Sir Alexander An /iruther, there 

« lies no preſumption againft the purſuers, that any inventory or 
_ * roup-roll of the effects confirmed has been ſuppreſſed in order to 
« conceal the truth; and therefore repelled the defence.“ But the 
Lords, upon a reclaiming petition and anſwers, found, © That there 
_« is ſuſhcient evidence brought upon the part of the defender, that 
the value of the ſtock and crep was 70900 merks, and remitted to 
the Ordinary to proceed accordingly.” 

The purſuers, in reclaiming, found it neceſſary to ſtate the pre- 
ciſe facts. David Lord Lindores having died in Fuly 1719, his relict 
paid the funeral expences, ſervants fees, and ſeveral other preſſing 
debts, obtained a decree cognitionis cauſa before the commiſſary, for 
L. 2899 : 17: 8 Scots, upon which ſhe confirmed her huſband's ſtock- 
ing and growing corns, .gth September 1719. In this ſituation, no- 
thing elſe could be done; but, from the different grains ſown, to 
eſtimate what might be the produce, and what might be a reaſon- 
able price for that produce. It is the duty indeed of an executor, 
in this caſe, to bring the corns, after they are threſhed out, into a 
regular account; but the executrix died in October 1719, before that 
could be done. At this period, there is no ſuſpicion that any of the 

ſubjects confirmed were fold or diſpoſed of: For as the lady conti- 
nued her huſband's poſſeſſion, to which ſhe had right by her liferent- 
infeftment, the ſtocking was OY. for carrying on the manage- 
ment of the farm. | 
The corns and ſtocking, by this means, remained Ril in 1 
jacente of Lord Lindores, and lay open to a new confirmation ad non 
executa : For as an executor is but a truſtee, the confirmation tranſ- 
fers not the property to him, but only completes the power given 
him by the commiſſaries to ingather the defunct's effects, convert 
them into money, and Jiftribute the ſame among thoſe having in- 
_ tereſt, Now, if the Lady Invernytie, who was his Lordſhip's next 
of kin, forbore to apply for a confirmation ad non executa for her own. 
behoof, and for behoof of all concerned, the Lady Lindores's repre- 
ſentatives were certainly not to blame for want of diligence, becauſe 
her office died with herſelf. If they who had intereſt in his Lord- 
| ſhip's executry were not pleaſed to interpoſe, the repreſentatives of 
Lady Lindores could do no other than take poſſeſſion of the confirm- 
ed goods, and diſpoſe of the ſame for their own behoof. They, as 
reprelenting Lady Lindores, had an obvious intereſt to act this part; 
| becauſe, in all events, the lady became liable for the appriſed ſums, 
though every hoof ſhould have periſhed ; and therefore had a title 
to take poſſeſſion of theſe goods, to anſwer for the appriſed values, if 


no other perſon was pleaſed to interpoſe. 
This 
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This being the true ſtate of the caſe, it is ſubmitted, whether any 
action can ly againſt the repreſentatives of the executrix, for any be- 
nefit they may be ſuppoſed to have made by this their intromiſſion, 
at the inſtance of a creditor, or the next of kin, or any other perſon 
concerned in the executry. There appears to be no foundation for 
ſuch an action, either at common law, or in equity. The remedy at 
common law is that ſuggeſted above, viz. a confirmation ad non exe- 
cuta, or of male appretiata; and if this remedy be neglected, why 


ſhould another be created without neceſlity, eſpecially where it, in 


à good meaſure, contradicts the principles of equity? That it does 


ſo, will appear from this fingle conſideration, that though the goods 
ſhould ſell at an under value, or periſh caſu fortuito, the executor is, 


notwithſtanding, liable for the appriſed values, which is the legal 
charge againſt him; and therefore, to make him anſwerable for the 


profit he has by the effects confirmed, is making him run all the ha- 
zard, without the leaſt proſpect of advantage, contrary to the known 


maxim of equity, cvjus incommodum, ejus debet eſſe commodum. At this 
rate, a confirmation, ad non executa, or male appretiata, is a very fool- 


iſh invention: better for the creditors, or others intereſted in the ex- 


ecutry, to Iy upon the catch till the goods be diſpoſed of: if the 


market- price run high, they have all the benefit; and however low 
it may be, they are at no loſs; the appriſed values muſt, in that caſe, 


be the rule. But our forefathers judged more equitably : to prevent 


playing tricks by low appriſements, they invented the confirmation 
ad male appretiata, which is a moſt equitable remedy, by giving the 
principal executor the full value of the goods as ſtated in his o.] 
teſtament, and with all relieving him of all further hazard and 
trouble. The principal executor can have no cauſe of complaint, 
and the executor ad male appretiata, who thus undertakes the burden 
of the management, has a chance of profit by diſpoſing of them at 

higher values. A third party may no doubt come 1n, and bid upon 
him by a ſecond confirmation ad male appretiata; but if the parties 


concerned forbear till all the effects be diſpoſed of, it is then too late 
for the application: there can be no ſuch thing as a confirmation ad 


male * after the effects are ſold and converted into „ : 
more than for a confirmation ad no executa. 


The ſum is, that Lady Lindores herſelf, who was guilty of no ne- 
gligence, could not be made liable to account for any greater ſums 


than thoſe contained in her confirmed teſtament, ſeeing the died be- 


fore having an opportunity of converting theſe effects into money. 
2do, When thoſe concerned in the executry neither took out a con- 


ſirmation ad non executa, nor male appretiata, but allowed the Lady's 
_ repreſentatives to diſpoſe of the goods, which they were entitled 20 


do as being liable for the appriſed values, there was no place there- 


after for ſuch confirmations ; 3 much leſs for an irregular appli- 
cation by a proceſs that has no foundation at common law; and as 


little in equity, after neglecting the ordinary remedy, And 4a, 
2 —— It 
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If ſuch a claim cannot be made by way of action, as little by way of 
exception, as in the preſent caſe. 


* The petition for the purſuers was refuſed Ai anſwers.“ 


The Court thought it competent to claim the ſurplus value of the 
ſubjects confirmed by way of defence, though there be no confirma- 
tion ad non executa; and they did not regard the diſtance of time, 
which muſt reſt upon the following ground, that an executor-credi- 
tor, like an executor-dative, is a truſtee only; conſequently, that he 
is not ſubjected to the riſk of the goods periſhing, or of their falling 
below the appriſed values; but that he is bound to diſpoſe upon them 
by auction, and to account for the price, deducting only the debt 
due to himſelf; and that his repreſentatives are liable in the ſame . 
manner. | 


Ne CXXVI. iqth November 1751. 
Davin Marrocn contra "the Wirz and CarLprEN of Fulton. 


CESSIO. BONORUM. 


Du VID MALLOCH, officer of exciſe, being tried before the 

5 rt of Juſticiary for the murder of Jobn Fulton, was found 
guilty, _ ſentence of death was pronounced againft him. Having 
obtained the King's pardon, the ſame was preſented to the Court of 
Juſticiary, and admitted in common form. But an application hav- 
ing been made to the Court for an aſſythment, at the inſtance of the 
relict and children of the deceaſed, David Malloch was appointed to 
be carried from the bar to the caſtle of Edinburgh, there to remain 
till he ſhould find caution for the aſſythment. And, in the ſame in- 
terlocutor, there was a remit to the Barons of Exchequer, to modify 
the aſſythment. The Barons having modified L. 100 Sterling, with- 
cout regard to the priſoner's circumſtances, he was forced to bring a 
ceſſio bonorum againſt all his creditors. The reli and children ap- 
peared, and proponed the following defence: That the proceſs of 
ceſſio bonorum is not competent againſt them as creditors for the aſ- 
ſythment. The point being new, produced a hearing in preſence ; 
and an interlocutor was given, finding, That the proceſs of ceſſio bo. 
norum cannot take place againſt a claim of aſſythment. The purſver 

_ reclaimed, and inſiſted upon the following topics. 

Perſonal execution in our law reſts upon no other db but 
the jealouſy the law entertains of concealment ; and the ſole purpoſe 
of it is to force the debtor, /qualore carceris, to make a full diſcovery 
of his effects. This is the very language of Lord Stair, B. iv. tit. 52. 
§ 31. of his Inſtitutions; whence it appears to be a neceſſary conſe- 
ers that if upon trial taken, it be found, that there is no con- 

cealment, 
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cealment, but that the priſoner is really bankrupt and unable to pay 
his debts, he muſt of courſe be entitled to his perſonal liberty. The 
celſio bonorum, therefore, is a remedy at common law, ariſing from the 
very nature of perſonal execution ; and accordingly it appears to be 
of a very old ſtanding, mention being made of it in our oldeſt law- 
books as a known and eſtabliſhed remedy; for which ſee Puon. At- 
tach. c. 7. St. King William, c. 17. Hence liberation, in this caſe, is 
not to be put upon the footing of compaſſion, which the Judges may 
liſten to or not, according to circumſtances. Impriſonment per mo- 
dum pœnæ ſtands by itſelf ; but every man who is detained in priſon 
for no other cauſe but inability to perform his engagements, is entit- 
led to be liberated upon the principles of common law. ” 
And here it muſt be obſerved, that all the arguments drawn from 
the Roman law to this caſe, are miſapplied. By the law of the Ro- 
mans, the perſon of the debtor was ſubjected, like his effects, to exe- 
cution : he became the creditor's property if he had not other effects 
to ſatisfy : he could be fold like any other ſlave ; and nothing was 
more common, in the early ages of the republic, than to detain a 
debtor in privato carcere, and to whip and torture him, upon the 
Mlighteſt ſurmiſe of concealment. This ſevere law, fit only for a 
barbarous age, loſt its force gradually as manners improved, though 
it was never formally abrogated. The ceſſio bonorum among the Ro- 
mans, was one of the remedies invented to ſoften the rigour of their 
common law; which therefore, in its beginnings, was only admitted 
where the circumſtances were favourable : though afterwards gain- 
ing ſtrength by degrees it was more eaſily indulged. But ſtill being 
a a remedy contrary to the common law, it is no wonder that diſtinc- 
tions were made, and the privilege refuſed where perſonal objections 
lay againſt the priſoner of any weight. %% boy 
But to ſhow that our law ſtands upon a very different footing, the 
act 5. parl. 1696, is appealed to, diſcharging to diſpenſe with the dy- 
vor habit, except in the caſe of innocent misfortune liquidly libel- 
led and proved. Hence it is no good defence againſt the cefſio bono- 
rum, that the priſoner was a ſquanderer, and entrapped creditors by 
borrowing money after he knew himſelf to be bankrupt, though theſe 
facts are undoubtedly criminal. Theſe facts might ſubject the cri- 
minal to wear the dyvor habit, but they could afford no good de- 


fence againſt the ceſſio bonorum. And ſo ſays Lord Stair, book iv. 


tit. 52. F 34, ſpeaking of the dyvor habit : © The reaſon of which 
« ſeverity is to deter decocters who laviſhly ſpend their eſtates, and 
* continue trade when they know themſelves abſolutely broken. 
« And therefor the law exeems ſome from wearing this habit, upon 
„ their proper knowledge or famous teſtificates, that they became 
poor without ſuch faults.” And indeed, from the nature of the 
thing, fuch tranſgreſſions are not to be regarded in a cefſio bonorum - 
theſe tranſgreſſions may produce criminal proceedings, which is a 
ſeparate matter ; but where a man ſtands impriſoned for failing to 
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pay his debt, nothing elſe is to be regarded in the c-/72, but whether 
there be any concealment. If it be found, that the prifoner is real- 
ly a bankrupt, and has no means, ke is of courſe intitled to his liber- 
ty; becauſe impriſonment in common caſes is only a tentative re- 
medy to ſorce a debtor Hue carcerts to make a full diſcovery of 
his cffects. And by the way, this is the foundation of the act of ſe- 

derunt, 18th July 1688, declaring, that this proceſs ſhall not be ſu- 
ſt1ined, unleſs the debtor has been a month in priſon, which is judg- 
ed a ſufficient time to make him diſcover his effects, if he have any. 


The purſuer proceeded to the objections ſtated for the detenders ; 


the firlt of which was, that the purſuer is impriſoned per modum pœnæ, 
to which caſe the c bonorum reaches not; and that he can have no 
legal means of acquiring his liberty, other than paying the ſum mo- 
dified in name of aſſythment. To this it was anſwered, That the 
crime and the puniſhment were done away by the pardon ; nor was 
it in the power of the Court of Jjuſticiary, after admitting the par- 
don, to inflict any puniſhment whatever for that crime. It is true, 


the purſuer was remitted to priſon till he ſhould find caution to ſa- 


tisfy his party; and moſt juſtly, becauſe, as the relict and children 


had his perſon ſecure for their claim, the Court could not withdraw 
that ſecurity from them: there was really no more done in this caſe 
than if the purſuer had been arreſted in priſon for a civil debt; in 


which cafe, the Court would not have liberated him upon payment 


of the aſiythmnent, but would have returned him to priſon till he 
- ſhould alſo fatisfy the other creditor; leaving him to obtain his li- 


berty in the common courſe of law. 


Some old ftatutes concerning remiſſions were ſtrongly inſiſted 


on; the laſt of which only was taken under conſideration, becauſe 

the reſt are all temporary. It is the 178 act, parl. 1593, enacting, 
That no reſpite or remiſſion be granted hereafter to any perſon 
at the horn for theft, reif, laughter, or burning, until the party 
* ſkaithed be firſt ſatisfied. And if otherways granted, to be null 


e by way of exception or reply.“ And from this ſtatute it was 


inferred, that the aſſything the party is a ſtatutory condition of the 
pardon, which cannot be effeQual without it; and therefore that the 


purſuer muſt ſtill be underſtood to be in priſon per modum pænæ till 


the ſum modified for aſſythment be paid. This argument, by pro- 


ving too much, proves nothing at all; for, at that 1 rate, chourh the 


purſuer has obtained his Majeſty' $ pardon, and though the ſame 
ſtands admitted in the Court of juſticiary, and all officers of law 


diſcharged to put the ſentence in execution; yet all theſe proceed- 


ings are to have no effect : the pardon is null in law, and the pur- 
ſuer hes open to have the criminal ſentence inflicted upon him. 
| Nay further, if this argument hold, it would not be ſufficient that 
the purſuer had found caution in terms of the interlocutor of the 


Juſticiary Court: for if the cautioner had become bankrupt before 


the modification, or after it before payment, the pardon would be 
null, becauſe the at ſays, that the pardon ſhall have no eflect till the 


party 


— — 
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party be firſt ſatisfied. And ſtill further, the pardon would be null, 
ſuppoſe the purſuer had found caution as appointed by the Court, and 
was ready, with his money in his hand, to pay the ſum modified : 

for the act expreſsly bears, that no remiſſion be ſo much as granted 


till firſt the party's ſkaith be ſatisfied. Theſe points, coming all of 
them under the words of this ſtatute, are certainly not held at pre- 


ſent to be the law of Scotland. And therefore the purſuer may with 
confidence plead, that this ſtatute is in deſuetude ; which he has the 


better reaſon to affirm, when it is conſidered, that none of the remiſ- 


ſions that have been granted for many years paſt are in terms of the 
ſtatute. 

In the next place, ſuppoſing the ſtatute in force, it will not aid the 

defenders. For it is ſpecially required in the ſtatute, that they ap- 
pear in Court to plead the nullity : the objection muſt be moved b. 
way of exception or reply ; and therefore, if the defenders have al- 
lowed the pardon to be admitted, without moving the exception, it 
is Now too late to move it. There is no form known in the law of 
Scotland for overturning the proccedings of the Court upon ſuch a 
pretext, much leſs for moving this objection in another court, as is 
done at preſent. And were this exception ſtill entire, and co 
tent to be proponed in the Court of Seſſion, neither of which are 


true, what would be the conſequence ? Why, that the Lords ſhould 


find a pardon, admitted by the Court of Juſticiary, to be void and 


null, and that the purſuer ftill lies open to have the ſentence of on 


executed againſt him. 
And now, if it cannot be maintained chat the purſuer remains in 
priſon per modum panæ, there is an end of the queſtion. For it was 
the opinion of the Court, that had the purſuer once obtained his li- 


berty upon finding caution, and been again impriſoned upon a decree - 
taken againſt him for the aſſyrhment, he would in that caſe be in- 


titled to the benefit of a cu bonorum. The claim of aſſythment, 


therefore, has no peculiar privilege that can get the better of com- 
mon law; and if the purſuer be not in priſon per modum pana, the 
ceſſio ee muſt have its effect. And for illuſtration's ſake, the 


following caſe was put. By the law of Scotland aſſythment is due 
upon caſual homicide, and even upon homicide for ſelf-defence : let 


us ſuppoſe a man tried for murder, while in priſon, but at laſt ac- . 
quitted upon ſelf-defence ; yet the Judges would remand him to pri- 


fon, till he ſhould find caution to aſſythe the party. Surely it will 


not be pleaded, that in this ſuppoſed cafe, the claim of aſſythment 
would be a good defence againſt a ceſſio bonorum yet'this in effect is 
the ſame caſe with the preſent ; for by the pardon admitted in the 


Criminal Court, the purſuer is as effectually acquitted as he would 


be by the ſentence of the Court, in caſe an * of ſelf- defence 


had been ſuſtained to him and proved. 


The purſuer in the laſt place inſiſted, that % he were in priſon 
per modum pœnæ, he would notwithſtanding be intitled to his libert 


upon a ceſſio bonorum, Upon that ſuppoſition, his caſe would be the 
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ſame with that of a delinquent who is incarcerated till he pay a fine; 
and he cudeavoured to prove that this man has the benefit of a c 
bonorum. A fine or amerciament, from its nature, ought to be in Pro— 
portion to the man's ſubſtance, fo as not to touch his heritage, Reg. 
Maj. lib. 2. cn. 74. $7. becaute otherwiſe it would in effect be a 
greater puniſhment than is intended; and at the fame time a puniſh— 
ment upon the poor not upon the rich. When then a delinquent is 
impriſoned till he pay a fine, nothing is lets intended than perpe- 
tual imprifomnent : the tine being proportioned to his ſubſtance, it is 
underſtood to be in his own power to liberate himſelf from impri- 
ſonment. And therefore, if by misfortune he become bankrupt. 
while he is in priſon, fo as not to be able to pay the tine, he ought 
even in that caſe to be admitted to a cee bonorum ; otherwile this 
abſurdity mult follow, That a fentence, by which only a temporary 
impriſonment was intended, ſhall, without the fault of the priſoner, 
be conv erted into perpetual impriſonment, the ſevereſt of all puniſh- 
ments. 

F his petition \ was refuſed without anſwers, 


As the Judges ſcemed not to agree in their notions of this caſe, it 
is not caly to ſay what ought to be conſidered as the ratio decidendi. 
If the judgment is according to law, it muſt ſtand upon the follow- 
ing foundation, That by the original law of this land, the party in- 
: jured i is intitled to take revenge at his own hand, les the delin- 
quent give ſatisfaction by pay ing a ſum commonly known by the 

name of Yergelt. Therefore if the ſum be not paid, the right to be 
_ avenged of the criminal remains entire, which may be exercited by 
keeping the criminal under perpetual impriſonment the party inju— 
red being barred by the pardon from avenging himſelf in any dener 
manner. 

This reaſoning might have been w cll founded two centuries ago, 
but is ſcarce agrecable to the manners of a civilized nation. The 
King's pardon takes away, the crime with regard to the public. 
By the very nature of the Jaw of vergelt, the party injured ought to 
accept a moderate ſatisfaction in money, conformable to the circum— 

ſtances of the criminal; and therefore, upon the ſame principle, 
ought to give up his reſentment zhogether, it the criminal be a beg- 
gar and have nothing to pay. And the brutality of detaining a poor 
wretch under . impriſonment, for no better reaſon than that 
he is a beg gga ought not to be indulged, 


88 


NMB. The preſent caſe can ſeldom occur, if Judges act according 
to law, which is to modify the aſſythment iu proportion to the cir- 
cumſtances of the criminal. But over-ſight in the Barons of Exche- 
Guer mocitying L. 100 without regard to Malloch's circumſtances, 
brought on this intricate e. . 
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N CXXVII. 3d December 1751. 


CREDITORS Of CASTLE-SOMERYILL contra Mr Joux Lookvr. 
ADJUDICATION. 

Na ranking of the creditors of Caftle-Somervill, an objection was 

ſtated againſt the intereſt produced for Mr John Lookup, that he 


had knowingly adjudged for more than was due; and though here 
was a plain mala fide pluris petitio, yet out of regard to equity, the 


Court ſuſtained the adjudication as a ſecurity for the principal and 


intereſt, without expences or accumulations. After which, there 


can ſcarce be any proſpect of cutting down an adjudication in totum 
for a PO is petitio. 


N* Cxxv II. 7 1 12th June 1752. 
A and MARGARET LANDALES contra Tromas LAN DALE. 
V IR T U A 1. P R E C E P T of CLAR E C 0 NS TA 7. 


ANDREW LANDALE received from Jabn Gibſon of Durie, Auguft 
1667, a charter of the land of Burns alias Little Balcurvie, in fa- 
vour of himſelf, and the heirs procreated or to be procreated betwixt 
him and Anne Brown his ſpouſe, whom failing, to his other heirs and 
aſſignees; and upon this charter he was infeft October 4. 1667. The 
fame Andreu Landale, September 3. 1686, executed a diſpoſition of 


this ſubject in favour of David Landale his eldeſt ſon, containing pro- 
cCuratory and precept; and David, after his father Andrew's death, 


continued to poſſeſs the land by virtue of this perſonal right till the 


year 1719, that Alexander Gibſon of Durie needing, for the benefit of 
his coal-works, a rivulet that run through the ſaid land, a tranſac- 
tion was made, binding David Landale to pay to Durie a certain ſum 
of money, and to allow him the uſe of his rivulet ; and, on the other 
hand, binding Durie to change the holding of the land from ward to feu. 
In purſuance of this tranſaction, Durie, upon May 28. 1719, granted a 


charter of the ſaid land, bearing, © that it was formerly held by Andrew 


* Landale and his predeceſſors, of the granter and his predeceſſors, by 


* the ſervice of ward and relief; but that it being agreed for a certain 
ſum of money inſtantly paid, and for a feu-duty after mentioned be- 
twixt the granter and David Landale eldeſt lawful ſon of the ſaid 
Andrew Landale; and alſo as having right to the foreſaid land from 
his ſaid father by a diſpoſition of date September 3. 1686, that the 
holding ſhould be changed from ward to feu; therefore he grants 
of new the ſaid land to the ſaid David 2 in liferent, and 
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«© to Andrew Landale his eldeſt fon, his heirs and aſſignees, in fee, re- 
4 ſerving to David the father power to alter, c.“ Of the ſame 
date, David grants to Durie an obligation for the uſe of the water, 
and upon May Zo. ſaſine followed upon this charter in favour of the 
father David in liferent, and of the ſon Andrew in fee; the ſafine 
bearing, that David the father appeared perſonally, holding: in his 
hand the precept of ſaſine contained in the ſaid charter. 

Andrew Landale the fon anno 1726, diſponed the ſubject to Anne 
and Margaret his two ſiſters, reſerving his liferent and a power to 
alter. Firſt Audreto died, and then David his father, leaving 750. 
mas his only child of a ſecond marriage, who flipped into poſſeſſion 
after his father's death. Anne and Margaret Landales brought a pro- 
ceſs of removing again him. Thomas hoping that the charter and 
ſaſine 1719 would be found null and void, as contrary to the forms 
eſtabliſhed in our practice for the entry of heirs, ſerved himſelf heir 
to his grandfather Andrew as the perfon laſt regularly infeft, and 
upon = title claimed the property. On the other hand, it was 
contended by the purſuers, that a charter granted by the ſuperior to 
David himſelf qua heir to Andrew his father, was an effectual title, as 
equivalent to a precept of clare conſlat, and that this charter to him 
in liferent, and to his ſon Andrew in fee, muſt be equally effectual ; 
eſpecially as David the heir was in effect fiar by that charter, the he 
given to his ſon Andrew being intended for no other purpoſe but to 
ſave him the expence of making up titles after his father's death. 
The caſe being heard in preſence, the Court“ found, that the char- 
« ter dated May 28. 1719, granted by Durie in favour of David Lan- 
Aale in liferent, and Andrew Landale his fon in fee, did not eſta- 
< bliſh a proper feudal-right | in the perſon of the ald Andrew Lan- 
% dale.” 

In reclaiming againſt this interlocutor, the purſuers inſiſted chief- 
ly upon one topic, that the whole 9 in making up titles to an 
eſtate in the perſon of an heir, go upon the ſuppoſition that the pro- 
perty is in the ſuperior, and that a precept of clare conflat is in effect 
a new grant of the property from the ſuperior to the heir; from 
whence they drew this concluſion, that if the deed granted by the 
| ſuperior to his vaſſal's heir, be in its nature habile to convey proper- 
ty, it is of no conſequence whether | it be 1 in the form of a charter, or 
of a precept of clare conflat. 5 1 

In handling this point, the purſuers oak tor granted as omnibus 
notum, that originally, in the conſtitution of a feudal holding, no 
branch of the property was transferred to the vaſſal: the land was 
not diſponed to him in property; he was only entered into poſſeſ- 

ſion to enjoy the fruits as his wages and maintenance. And in- 
deed, all the feudal caſualties and delinquencies are founded upon 
this propoſition: if a vaſſal committed a delinquency by which he 
rendered himſelf incapable to ſerve his ſuperior, the poſſeſſion re- 
turned to the ſuperior w ith the fruits, and was called liferent. 
ofc heat: if the vaſſal's heir, becauſe of his non-age, was incapable to 


do 
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do military ſervice, the poſſeſſion continued with the ſuperior till the 
heir was major; and the ſame was the caſe during the year and day 
which the heir had to deliberate whether he would chuſe to enter in- 
to the ſuperior's ſervice; and ſo ſoon as the heir was willing to un- 
dertake the ſervice, the land was delivered to him for his wages, in 
the ſame manner as it was delivered to his predeceſſor. 

It is true, when the rigour of the feudal law began to abate, and 
land came gradually to be in commercio, a notion crept in of a pro- 
perty in the vaſſal; and upon that notion was grafted the military 
vaſſal's power of alienating the half of the land. This power of 
alienation introduced an obligation upon the heir to pay the debts 
of the former vaſſal, which in England is, to this day, commenſurate 
with the vaſlal's power of alienation, that is, to pay the debts to the 
extent of the half of the feu: in this country, the maxims of the 
Roman law having prevailed, we have adopted the identity of perſon, 

and their notion of a hereditas jacens; and, in following that track, 
have made the heir univerſally liable for the predeceſſor's debts. 

But though in the courſe of time, the feudal eſtabliſhment is great- 
ly changed, yet it is material to be obſerved, that the form of inveſt- 
ing the heir continues preciſely the ſame as it was originally, with- 
.out any variation, That form was introduced when the property 
was underſtood to be entirely in the ſuperior, and is regulated on 
that ſuppoſition. And as the form continues the ſame to this day, 
any doubt that can ariſe about the making up titles in the perſon of 
an heir, muſt be determined by the principle upon which the form is 
eſtabliſhed ; that is, upon the ſuppoſition of the ſuperior's being pro- 
prietor, and of the poſſeſſion derived from him to the vaſſal's heir- - 
Hence it follows, that the charter under conſideration muſt be effec- 
tual at this day, if it would have been effectual 400 years ago. 

And in paſling, it will not be loſt labour to conſider how lawyers 


= are puzzled when they apply the genuine principles of property to 


this caſe of a feudal holding. It is a principle in the laws of all na- 
tions, derived from the nature of the thing, that two perſons cannot 
at the ſame time be proprietors of the ſame ſubject, or that the ſame 
thing cannot at once belong to two different perſons. A common 
property is no exception, nor a property which is in two pro æquis 
partibus. But in a feudal holding, each is ſuppoſed to be proprietor 
without any common property, or property pro æquis partibus : the 
property is as it were ſplit into parts, and theſe parts as it were di- 
vided betwixt the ſuperior and vaſſal; a conception that does not 


ſquare with the idea of property. But what 1s ſtill more difficult to 


digeſt, the ſuperior who has what is called the dominium directum with 
regard to his vaſſal, has only the dominium utile with regard to the 
Over-lord his ſuperior. It is no wonder then, that Lord Starr, hand- 
ling this ſubject, has been greatly gravelled. Some (ſays he) have 
thought ſuperiority but a ſervitude upon the vaſſal's property; and 

. 1 55 = Z 22 « others, 
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« others, that the fee itſelf is but a ſervitude, viz. the perpetual uſe 
« and fruit; yet the reconciliation and ſatisfaction of both hath 
„ been well found out in naming the ſuperior's right dominium direc- 
« tum, and the vaſlal's dominium utile, whereby neither's intereſt 15 
« called a ſervitude.” But this leaves the matter as dark as before, 


ſince his Lordſhip has not attem pted to give a definition of thele ex- 


preſſions, nor to point out their preciſe ideas. 

But the true explanation 1 is this: In ſome reſpects. the vaſſal is un- 
derſtood to be proprietor, in others he 1s not: with regard to the 
power of contracting debt, he is conſidered as proprietor, as well 
as with regard to theſe debts being made effectual againſt his heir; 


but with regard to the feudal caſualties, at leaſt ſome of them, he 
CO only conſidered as vſufruduarins : liferent-eſcheat does not involve 
in it any transference of property from the vaſſal to the ſuperior; 


the ſuperior is conſidered as proprietor, the vaſſal as uſufrucuarius on- 


ly, and when the vaſſal is deprived of his poſſeſſion by his crime, the 


ſuperior is intitled to aſſume tlie poſſeſſion by his right of property. 
The ſame notion is applicable to ward; and hence in the law of Eng- 


land, the terms of which are more preciſe than of ours, vaſſal and te- 
nant have the ſame meaning. And laſtly, what is more direct to 
the preſent purpoſe, the form of inveſting the heir goes upon the 


ſame ſuppoſition, - viz. that the ſuperior is proprietor. It is the ſu- 
perior who delivers the poſſeſſion to the heir, by granting a precept 
for infefting him; and any right the vaſſal obtains by this infeft- 


ment 1s e to be derived from the ſuperior, and not from 
the anceſtor, whoſe right in this caſe is underſtood to die with him. 
One thing at leaſt is clear as to the form of making up titles, that 
any property ſuppoſed to be in the vaſſal, is only a property for life: 


after his death, the entire property reſts with the ſuperior; and it is 
the ſuperior who renews the feu in the perſon of the heir by a new 


grant of the property, according to the obligation he is under by the 


| feudal contract of renewing this feu for ever, to the heirs of the ori- 
ginal vaſſal. 


Nor need it create any difficulty, that, according to this reaſon- 


ing, the ſuperior after the vaſſal's death would be at liberty to alie- 
nate the ſubject in favour of a third party, ſeeing he is under no re- 


ſtraint but by a perſonal obligation; for the purſuers have already 


ſuggeſted ſeveral inſtances, where the notions of a feudal-holding do 
not well quadrate with the common principles of law. Our cuſtoms 


and regulations were introduced in days of ignorance, when the 


principles of law were very little underſtood: and therefore it is ſuf- 


| ficient to ſay, that, in conſtituting a feudal- right, the ſuperior was 


underſtood to be reftrained from alienating in prejudice of his vaſſal 

and his heirs, as well as the vaſſal was reſtrained from alienating 1 in 

prejudice of the ſuperior and his heirs. 

What darkens the point with regard to the entry of heirs is, 
chat by notions derived from the Roman law, we, 1n the preſent age, 


conceive | 
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conceive a ſervice, and a precept of clare conflat to be a ſort of aditio 
bereditatis, by which the heir connects with the-deceaſed predeceſſor, 
and is ſubjected to pay his debts. But no ſuch thing is implied in 

theſe forms: all is tranſacted betwixt the ſuperior and the heir: the 


heir demands poſſeſſion from the ſuperior ; and the ſuperior fulfils 


his obligation by granting a precept of clare conflat for introducing 
the heir into poſſeſſion. The ſervice of an heir is ſubſtantially the 
ſame, with no other difference but what ariſes from circumſtances 
peculiar to the Sovereign: a private ſuperior is ſuppoſed to know all 
his vaſlals and their heirs : the multitude of the King's vaſſals, and 


the cares of government, make it neceſſary that the King ſhould take 
the aſſiſtance of others: when a man accordingly, as heir of a de- 


_ ceaſed vaſlal, applies to the King, the King does not ſay, quod mibi 
clare con/tat ; but in order to be informed, directs a brieve to be iſſu- 
ed from Chancery, ordering the ſheriff to inquire into the neceſſary 
facts; a report is made to the King, and if the report be favourable, 


he iſſues his precept to the Sheriff to put the claimant in poſſeſſion. 
In all theſe ſteps not a word of repreſenting the predeceſſor, nor of 
deriving any right from him. The identity of perſon, the beredi- 
tas jacens, and the aditio bæreditatis, are fictions derived from the Ro- 
man law, to which our forms were made to bend, after land came to 
be in commerce, and after the heir, upon juſt and equitable ce 5 


rations, was ſubjected to pay his anceſtor's debts. 


There are other conſiderations tending to make out, that i in the 


form of veſting the heir, the ſuperior i is underſtood to have the full 
property in him. The firſt i is, that in all civilized countries, a re- 


markable difference is admitted betwixt transferring property in- 
ter vivos, and transferring it by ſucceſſion : delivery is always ne- 
ceſſary in the former caſe, never in the latter; confirmation veſts 


moveable ſubjects without delivery and without poſſeſſion ; and a 


general ſervice veſts the heirſhip moveables without either. In Eng- 
land and France, lands veſt in the heir /o/a exiftentia; which ſhows, 
that in England and France, lands are underſtood to be derived from 


the deceaſed vaſſal to his heir, and in that reſpect to be fimilar to 


moveables. But in Scotland, we adhere ſtrictly to the ancient feudal 
notions of the ſubject being transferred to the heir, not from the 


anceſtor, but from the ſuperior, which as being an act inter vivos, 


requires delivery: delivery accordingly is made by the ſuperior to 
the heir, and it is the ſuperior's bailie, who, by his order, gives in- 
feftment. This proves irrefragably, that, in granting the precept of 
clare, the ſuperior is underſtood to act as proprietor; becauſe in the 


laws of all eivilized countries, delivery can avail nothing to transfer 
property, unleſs it be made by the proprietor, or by his order: and 


were the property underſtood to be derived from the deceaſed vaſ- 
ſal, delivery of land would be no more neceſſary 1 in Scotland, than 
it is in moveables, and no more neceſſary than it is in . or — 


and, 
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Another conſideration was drawn from the form of renouncing to 
be heir, upon which great weight was laid. If an heir, inſtead of 
claiming an inveſtiture from the ſuperior, renounces to be heir, the 
ſaperior from that moment 1s at liberty to diſpoſe of the ſubject as 
he thinks proper. If the property be ſuppoſed to be in hereditate ja- 
cente of the deceaſed vaſſal, a renunciation cannot transfer it to the: 
fuperior ; becauſe the genuine effect of a renunciation is to diſburden 
property of any ſubaltern right affecting it, but never to convey 
property from one hand to another. This proves, that gn queſtions 
betwixt the ſuperior and the vaſſal's heir, the full right is underſtood 
to be in the ſuperior, ſubjected only to an obligation of inveſt ing the 
heir if he inſiſt upon it; and that the lands are not underſtood to be 
in hereditate jacente of the deceaſed. This obſervation was illuſtrat- 
ed by the old form of adjudications cognitionts cauſa, for which we 
have Hope's authority, in his Minor Practics, ſect. 278; if an heir-ap- 


parent renounced, when he was charged by a creditor, the effect was 


underſtood to be the ſame as when he renounced upon the ſuperior's 
charge; the ſuperior had the free diſpoſal of the ſubject, without re- 
garding the debts of his deceaſed vaſſal: but the Court interpoſed in 
favour of the creditors upon principles of equity, and ventured with- 
out a ſtatute, to ſuſtain an action againſt the ſuperior, at the inſtance 


of a creditor demanding payment. This was the old form of the ad- 


judication cognztzonis cauſa : and though in our later practice this 
form has been altered to an adjudication againſt the heir, upon the 
ſuppoſition of a bereditas jacens, yet this alteration can have no in- 
fluence upon the preſent argument, ſecing the form of inveſting the 
heir remains the ſame that it ever was. 
If now, in all queſtions concerning the form of making up titles = 
land by an heir, the ſuperior is conſidered as full proprietor, ſubject- 
ed only to an obligation of a renovation of the feu in favour of the 


heir; the obvious conſequence is, that with the heir's conſent, who 


is creditor 1n this obligation, a charter granted by the ſuperior to a 
third party muſt be effectual in law; ſuppoſing only that there are 
no creditors to interpoſe, who may be hurt by ſuch a conveyance. 
And indeed it is not feen how this conſequence can be evaded ; for 
certainly it will not be maintained, that the heir's renunciation can 
have a ſtronger effect than his direct conſent. Nor can his direct 
.conſent, ſuppoſing it interpoſed by a formal deed under his hand, 
| have a ſtronger effect than his conſent proved rebus et factis. _ 
At adviſing the caule, ſtreſs was laid upon this point, that a charter, 
though granted in favour of a perſon who has a procuratory of reſig- 
nation, can have no effect unleſs the land has been actually reſigned. 
But the purſuers inſiſted, that conſiderations of this nature are 
quite out of their caſe. They admitted, that in many reſpects the 
voaſſal is underſtood to be proprietor: he is underſtood ſo in all acts 
inter vivos ; and for that reaſon, when a vaſſal grants a procuratory 
of reſignation, the ſuperior cannot grant a charter even to the diſ- 
Ponce, till the land be actually reſigned into his hands. And it is 
5 the 
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the act of reſignation, which, by the temporary conſolidation of the 
property with the ſuperiority, enables him to grant a charter of 
reſignation. It has been urged more than once, that with regard 
to the veſting of heirs, matters ſtand upon a different footing : the 
vaſſal's property dies with him: the whole reſts with the ſuperior juſt 
as much as if the land had been reſigned in his hands: though in this 
caſe, without any ſuppoſition of a transference of property, he ſtands 
bound to make a new grant in favour of the heir of the vaſſal; and 
he may make this grant in favour of a third party, if the heir 
conſent. But the purſuers were not ſatisfied to ſhow that this 
argument from a reſignation does not conclude againft them: 
they endeavoured to ſhow that it concludes for them. It is agreed 


that there can be no conveyance. from a vaſſal infeft, unleſs by the 


intervention of a reſignation either in favorem or ad remanentiam . 


but a ſimple renunciation by an heir-apparent is ſufficient to 


empower the ſuperior to diſpoie of the ſubject at his pleaſure. Here 


is a remarkable difference betwixt the caſe of a vaſſal infeft, and of 


an heir- apparent; which is a demonſtration of the doctrine above 
laid down, that a vaſſal infeft is proprietor, but that his property dies 


with him; and that to give the ſuperior an unlimited power over the 


land, no more is neceſſary but to diſcharge or renounce the obligation 
he is under to renew the feu in the perſon of the heir. And indeed 
how elfe can it be accounted for, that a renunciation by an heir- 


apparent ſhould have ſo ample an effect, and that a renunciation 


by a vaſſal infeft ſhould have no effect at all? The purſuers are here 


only talking of the ſuperior's power over the ſubject with regard to 
his vaſſal and his vaſſal's heir; for they admit, that a renunciation 
has no ſuch effect where third parties are concerned: if an heir 
renounce at the ſuit of a creditor, the creditor formerly had no 


remedy but a proceſs againſt the ſuperior to infeft him in the land; 


but in our later practice, the ſame effect is not given to a renun- 


ciation : the vaſſal with reſpect to his creditors is underſtood to be 


proprietor, his property is underſtood to ſubſiſt after his death, and 
the land to be in bereditate jacente of him, and conſequently to be a 


ſubject affectable by his creditors. The heir's renunciation, in this 
view, cannot have the effect to convey this hereditas zacens to the 
ſuperior ; and therefore the Court in a proper proceſs adjudges the 


bereditas jacens to belong to the creditor. Here then is not only a 


remarkable difference in the effects betwixt a reſignation and 


a renunclation, but a like remarkable difference betwixt renun- 
ciation in different circumſtances, all tending to ſupport the doctrine 


above laid down. When an heir renounces at the inſtance of a cre- 


ditor, the lands are ſuppoſed to be in hæreditate jacente of the deceaſed 


debtor, which the creditor may affect by an adjudication: but where 
the heit renounces at the inftance of the ſuperior, ſuppoſing no 
debts, there is no ſuch thing underſtood as a hareditas jacens - 


the pPogerty is underſtood to be in the ſuperior, and is ſo to all 


2 | . intents 
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intents and purpoſes, as ſoon as the heir has renounced his claim for 
au inveſtiture. | 
 Kitherto to prevent embarraſinent, the caſe has been conſidered 
as if there were no change of holding, being the limpleſt cate, 
And with reſpect to the change of holding, the purſuers are lucky 
to have Craig's authority, (ib. 2. dieg. I 2. ſed. 9. that i in the renvatio 
feudi the holding may be altered, if {0 agreed betwixt the ſuperior 
and the heir of che vaſlal; of which there c2n be no doubt, it it be 
admitted that in the 7c:979770 feudi the Superior is underitood to be 
proprietor : now it the holding can be changed in a precept of 
clare conſtat, which never was controverted, or in 2 charter to the 
heir himſeltf, _ not in a charter granted with the heir's content to 
a third party? or rather, why not in a charter to the heir himſelt, 
tho? his ton be taken into the inle ment to iave the expence of 
making up titles. 
W ich regard to the cafe of Dun. hne! cited for the defender, the 
Circ. umſtances differ widely from thote in the preſent caſe. The 
Earl of Dundonald had diſponed certain lands to his eldeſt fon, in 
the eldeſt ſon's contract of marriage, with procuratory and precept, 
and infeftment paſſed upon the precept. Many years afterward the 
Earl dilponed the lame lands to his grandion, with procuratory 
and precept, without taking notice that he had di:5oned theſe lands 
ab aute to his ſon, or that the grandſon was heir. The Court juſtly 
ound, that the grandion by this diſpoſition took the lands as 
purchaſer, not as heir; that by the di.yotition he w as not liable for 
his predeceſſor's debts ; and therefore that the lands remained in 
hereditate jacente of the fon, to be taken up by the heirs at law. In 
the preſent cale, the charter is granted to the heir in that character; 
and this makes a pallive e title. "Accordingly; it appeared to be the 
opinion of the Court, that a charter to David nimicit, heir, would 
have been cftectual; and that the error ay in giving tae charter. 
to his ſon, and in changing the holding. The caſe of Cureratiers 
is ſtill more remote, w wick was a plain pur chaſe of a ſuperiority by 
a heir apparent. Such a purchaſe made by an heir apparent 
tanquam quitibet, cannot be underſtood to carry more than what the 
Haberer has in his own right: the heir by ſuch a purchaſe claims 
nothing in his quality of bak: and therefore can neither carry what. 
vas in his predeceſior, nor be ſubjected to his predeceſſor's debts; 
for as a fenda] heir by our law, is not proprietor ſola eviſtentia, the 
leu that was in his anceſtor cannot be veſted in him till he claim a 
renovation of the tcu. And indeed had Alea aue, the 5th of 
Culicraliers been relolved to anden his predeceſſor's inheritance be- 
cauſe of debts or upou any other account, he could not act with more 
caution than he did when he purchaſed the land from the ſuperior 
19:quam. dui,iibet, avoiding to put in his claim to the feu as heir to the 
vallal jintelt. This realoning is allo appkcable 1 to the caſe of D- 
, the grandion had 1t in his option to claim the eſtate as heir to 
his father, but choſe not to claim it in that capacity, or to demand a 
renovation of the ſcu irom the grandiwiler qua iuperior : He chole 


Tast: ib. 
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tan nam milibet to take a diſpoſition from his grandfather ;' which, 


from the nature ol the thing and conſtruction of law, could carry 
nothing but what the grandiather had power to ditcoſe of in his 
own right, and not what he had ab dete dilponcd to his fon. 

Here indeed the charter was given to Daw as heir of line, whereas 
the former inveſtiture ſtood in ſavour of the heirs of the marriage be- 
twixt Aodrew Landaleand Hune Brown his lpoute. Bat David Landale, who 
took the charter 1719 from Die, was heir of that marriage as well 
as heir of line ; and it is an etiavlithed rule, that where a man can 
claim an elate upon different titles, each of them total, it is ſufficient 
that he connect with the eſtate by any one of theſe titles. This 
was eſtabliſhed in the caſe of Theadore E. igar ; and juſtly, becauſe if 
a man have the property by one title, he cannot have more by many 


titles. The cale is very different in a general ſervice, which making 


no mention of any particular ſubject, carries nothing but what is 
deſtinated to the raiier of the brieve in the character he aſſumes. 


And were a general ſervice to be interpreted an active title beyond 


what belongs to the heir in that preciſe character, it might have 
wockul effects by OMG un to debts he never meant to be 
— d to. 

Ihele were the arguments by which the purſuers endeavoured to 


make out, that by the charter and laline 1719,a proper feudal right 
was eſtabiſhed for mally in Audrew the lon, and ſabſlaæutiallj in David 


the father. But the Court did not liſten to theſe arguments; 


contidering only, that it was deviating from the common road to 


eſtabliin a feudal right in the foregoing manner, and that it was 


laleſt to adhere to the el tabliſhed Cries; ; therefore they adhered to 


their former interlocutor. The icudal Tg 1s wearing out, and we 
have in a great meaſure loft fight ol its principles. 
* XXIX. „ E Lach June, 1752. 
ANNE and MaxGarrr LanDALFs contra Tuouas LANDALE. 
VIRTUAL ASSIGNATION. 


1 LAND. ALE, proprietor af the land of [Barns tes 


Liitle Balcurvie, exccuted a diſpoſition of the fame, September 


| 1686, in favour of David Lendale his eldeſt fon, containing procu- 
ratory and precept ; and David, atter his father's death, continued 


to poſſeſs the land by virtue of this perſonal right till the year 1719, 
that he entered into a tranſaction with Gibſon: of Duric his ſuperior; 


one article of which was, that, for a ſum certain, Durie ſhould 


change the holding from ward to feu. This agreement was exe 
cured May 1719, in a charter granted by Duric, bearing, © That 
« the lands were formerly held by Aide Landale and his prede- 
« ceſſors of the granter and his predeceſſors by the {ervice of ward 


« and relief; but that iz be: ing agreed for a certain ſum of money 


inſtantly 
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« inftantiy paid, and for a fen-duty after mentioned, betwixt thre 
granter and Davi; Landale, eldeſt lawſul fon to the faid Audreu- 
% TL axnialc; and allo as having right to the forelaid lands from his 
« ſaid father, by dilpotitian, of date 3d September 1686, that the 
© holding of the lands ſhould be changed from ward to feu; there- 
« fore he grants of new the ſaid lands to the faid David Lanaale in 
«« liferent, and to Andrew Laudale his eldeſt fon, his heirs and aſ- 
* ſignees, in fee; reſerving to David power to alter, cc.” Satine 
followed upon this charter to David in Iferent, and to Au lreu in 
fee; the ſaſine bearing, that Davi. appeared perſonally, holding in 
his hand the precept of {ſaline contained in the charter. 

Andrew died without itlue, alter diſponing the eſtate to his two 
ſiſters Aune and Margaret. Thomas, their brother of a ſecond mar- 
riage, being adviſed that the ſaid charter and ſaſine were not ſut- 
ficient to eflabliſh a feudal right in Adrew, made up titles to his 

_ grandfather as the laſt perton regularly infeft, which brought on a 
competition betwixt him and his fitters. It was pleaded tor them, 
That ſuppoſing Durie to have no title to grant this charter as being 
a decd Howing A non habenie poteſtatem.; yet ſince it was granted with 
conſent of David Landal:, it mult be eticciual gν˙ν,0 all rixhe that was 
in David, viz. the diſpoſition with procuraiory and precept. It 
was admitted on the other hand, that a conient in writing mutt 
have the effect to convey every right to the ſubject in che conlent- 
er's perſon ; but that. a conſent Rr et ſactis, tho' it may have the 
effect of a non refuguautia to bar the conſenter per forge cl ſictivonc, can- 
not operate a conveyance, elp ecially of a right to land. 

In anſwer to this, two points were inſiſted on for the ſiſters; 4 
190, That a von refugnamia was ſufficient in this caſe to eftabliſh a 
right in Andreu their author. And 2d), That here was really a 
conſent | in writing, ſutlicient to operate a conveyance of the per- 
Ffonal right that was in Andre ew, if ſuch conveyance hould be thought 

ncceſſary. 
And with regard to the firſt it was pr emiſed, that the proprie- 
-tor's conſent to a diſpoſition of land granted by one who is not pro- 
prictor, docs not ſuppoſe any transference of the property trom 
the conſenter to the diſponce : the conſent operates the eflect in 
tended by it, without ſo violent a ſuppoſition tor the 3 
title; and the proprictor's conient neither has nor needs to have 
any effect beyond a ſimple non retugnantia; becauſe a diſpoſition of 
land, whoever be the diſponer, is good againſt all the world ex- 
cept the proprietor; and if his conſent be obtained, there is an 
end to all challenge. This is the doctrine taught by Lord Stair, 
B. 2. tit. 11. $. 7. of his Inſtitutes, where the matter is put upon 
this enim That tho' the conſent is not ſufficient of itſelf, yet ſee- 
ing there is a formal conveyance, tho' granted by one who has no 
right, here is both the ſubſtance and ſolemnity of the act. Ihis in 
effect i is ſaying, that the diſpoſition is the ſolemn deed which con- 
weys ; and that any defect of right in the diiponer, is {upplhcd by 
the 
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tue conſent of the proprietor. 


"0 


His Lordſhip accordingly adds, 
That the di „ition has the lame efect as if it had 


« granted by tac conte nter, who is proprictor.“ 2 Upon this foot- 


ing a content rrous et fagis, which, as admitted, bars the conſenter 
per ſonali objeainne, mutt have the effect to validate the charter in 
favour oi Aude the lon, even ſuppoſing it granted a nor habente 
pate/tarem, The only perſon 1ntiiled to quarrel this charter was 
Davil the father; and as it was granted with his conſent, and in- 
deed by his direstion, it is good in law, and no mortal is intitled 
to object. 
The maxim of jzs [7 eperveniens ai thori acer efcit ſuccohri, ſtands upon 
the ſame toundation of a ao repuguantia, à 1d does not ſuppoſe an 
actual conveyance. A man diiponres land who has no right to the 
ſame, and after ward, perhaps at the interval of years, 
the property, the purchaler's right is thereby confirmed againſt all 
challenge. But this docs not inter, that the late right to the pro- 


oy Ac: Pure ed by the author, is actually conveyed to the pur- 
ater. It is not impoſſible, but that the author in purchaſing the 


property intended it for his own behoof, without thinking to 
convey it to the diiponee ; and therefore, we cannot ſay that it is 
conveyed. But the diſponec's right is compleated without any 
ſuch ſuppoſition: he has, according to Lord S:air, the ſolemnity 
of a conveyance, and any defect in the {ubltance, for want of power 
in the author, is removed by his late acquiſition of the property: 


5 alter that e no other mortal is intitled to challenge 


the diponec's right, aud the author! is harred from e * 
65 zati objetfiote 16. . 
It is a ditfe: ent queſtion, W the charter granted by Duri ic 
to Hire u with content of David, who had only a perſonal right, 
can have the e:tect to citablith a proper feudal right in Awdrew. It 
may poitbly be thought, that the right granted 4 797 domino, how- 


ever formal, cannot "have a ſtronger eſfect, than if it had been 


granted by David the conſenter, which upon that ſuppoſition, 


could only convey the perſonal right that was in David. But if 


Duri's charter ſhall have this effect, it comes out to be a perſonal 
right to the eſtate, granted with the conſent of David, which is as 


good a foundation tor preferring the lifters, as if David had made a 


formal conveyance of his perſonal right to his ſon Audrew. 

Upon the ſecond point it was maintained, that ſuppoſing a con- 
ſent in writing to be neceſſary, here is de fado a written conſent. 
For tho David Landale does not ſubſcribe the charter, yet he is a 


party to the tranſaction : the charter bears David's conſent to 
change the holding from ward to feu, and it neceſſarily infers David's 
conſent to take his fon Andrew into the right. Here then is 
David's conſent, not left to be evidenced rebus et factis, but expreſ- 


ſed in a formal writing. Take the caſe of a tack ſubſcribed by the 
landlord only, delivered to the tackſman, and he put in poſſeſſion; 
does any one doubt that the tackiman's content to pay the rent is 
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been really 


acquires 
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in Writins: and when the landlord purſues for his rent upon fach. 
a tack, docs he make any difiiculty of libelling upon an agreement 
with his tenan t proved by the tack ? In the fame manner the char- 
ter under contideration was an evidence againtt David ot his agree- 
ing to pay five merks yearly of feu-duty, which he accordingly 
paid during his lite. IH Thomas then has any thing to fav, he mult 
reform his pleading, and maintain, that to give consent its due 
effect in a caſe like the preſent, it is not ſuflicient that the conſent 
be in writing, but that the writing muſt be lublcribed by the con- 
ſenter himſelt. If this be law, it is a diſcovery : but till this be 
made out, the ſiſters will take it for granted. that if a written con— 
ſent be at all neceſſary, it is concatacd } in Duric's charter, tho' net 
ſubſcribed by the conſenter; confiderins that this charter is of 
ſuch a nature as not to require the ſubteription of the conienter, 

Found, that the charter granted by Darie to David Lau. iale in 

„ lilerent, and Andrew the lon in lee, did not CONvcy to At. 2 

dre the perſonal right that was in Davi.l. 


Elchies gave his ke. that a conſent when neceſſary to vali- 
date a title to land, whether it oper are as a virtual conveyance, or 
only as a non refugnantia, mult be in a writing fublcrbed by the con- 
ſenter himſelf. The other judges ſeemed to be of the fame opinion; 
and this therefore mult be conſidered as the ra! decidend:. 


Ne. CXXX. 
Marc ARET FAIR LIE. cours : Earl of Rornrs. 
e A U F 1 9 * K *. 
MAR GARET FAIR L TE, in | the right of 20 Ae 


huſband William Hay, who had become bound in great ſums 
as cantioner for the Earl of Rozhes, inſiſted in a proceſs againſt the 
Earl for relief, and obtained an intcrlocutor from the Lord Ordi- 
nary, © decerning the defender to tree and relieve her of the 
« whole debts contained in a lift amounting to L. 4029 Sterling of 
„principal; and for that end, to make payment to the reſpective 
« creditors, ſo as the purſuer may obtain her huſband's bonds and 
« bills retired, or a ſufficient diſcharge thereof.” The purſuer | 
thereatter inſiſted, that the defender ſhould be decerned ro pay to 
her the ſums contained in the foreſaid liſt, that ſhe might apply 
the fame lor her relief. It was anſwered for the defender, That an 
obligation of relief is a faclum preſtandum ; to perform which, there 
-can be no other compulſion but a charge of horning, denunciation 
and caption ; that it is not in che power of this Court to ſubſtitute | 
any S in place of what-is provided by common law; and 
that the demand of paying the ſum to the purſuer, in order that 
ſhe may relicve herſolt, is not founded on the obligation of relief 
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granted by the defender to the purſuer. It was replied, That the 
computiton provided by common law, tho' ſuflicient in common 
cates; cannot be eflectual in the preſent, or rather there can be no 
inc computſion in the preient caſe; peers being privileged againſt 
captions by the articles of vnion ;- and eſcheats upon denunctations 
for civil cauies being taken away by the late ſtatute. This point 
being new and-fingular was taken to report, and the topics urged 
for the purſuer were what follow. | 

In point of fact ſhe premited, 17, The caſualtics of ſingle and 
lifcrent efckeat, incurred by horning and denunciation for civil 
exntes, are taken away and ditcharged for ever, by act 2oth Geo. 
II. intituled, © Act tor taking away the tenor of ward-holding in 
% Scotland, Oc.“ And that not only when the horning proceeds 
non a liquid ground of debt, but ality when it is for performance 
ot obligations; for fo the act declares. The denunciatlon then 


upon a charge of horning tor a civil cauſe, is rendered by this fla- - 


tute a 6477 fulmeu, no better than a ſimple charge of horning, or 
that a decree without a charge. 24, Peers being by the articles 


„f union privileged againit perſonal attachment, the compulſion 


by captioa cannot take place againit them. And 1/!y, The de- 
fender's eſtate being ſtrictly entailed, and the debts in queſtion not 
being eTectual againſt the entail, the defender's death will reduce 
the purſuer and her children to beggacy, it the obtain not relief 
Kom the defender himill- kk. 5 
Thus ftands the purſuer's caſe; and even abſtracting from her 


peculiar circumitances, the caſe in general well merits the attention 
of the Court. The ſtrongeſt compulſion for performance of fadta 


pre flanda, viz. the penal conſequences of a denunciation, are taken 
away with regard to all the lieges ; and Peers, who are a numerous 
body, are not ſubjected to caption. The compuliton of the com- 


mon law being thus removed, it is the province of the Court of 


Sellion, as a court of equity, to provide another remedy ; and can 
one more proper be invented than to decern the debtor to pay to 


his cautioner, in order that the cautioner may relieve himſelf by 


making payment to the creditor. This very thing ought to be the 
conſequence of the interlocutor obtained by the purluer. By that in- 
*crlocutor the defender ſtands bound to relieve her: the next ſtep 
is, to aſũgn bim a day for performance; and it he fail, the laſt ſtep 
is to decern him to pay to the purſuer herſelf: thete different ſteps 
naturally follow one after another, in order to fulfil the bond of 
relief. „ 155 1 


This power of the Court, as a court of equity, gave exiſtence to 


adjudications cognitionis cauſa, to adjudications in ſecurity, and to 
many other diligences which have no foundation in common law : 
and no caſe calls louder for a remedy than the preſent. Let an ad- 
judication in implement be attended to in particular. This proceſs 


was invented by the Court of Seſſion, to make effectual minutes of 


ſale and diſpoſitions of land not containing procuratory nor pre- 
cept, Yet a remedy in theſe caics was much lets necellary than in 
the 


— r 


„„ DECISIONS, G. 


tlie preſent: for when an adjudication in implement was introdu- 
ced, the compulſions of UCRUNCIAUON and caption were in full 
vigour. 
"The remedy introduced by the act of ſederunt 1582, to enſorce 
performance of decrces for liquid tums is not Jets remarkable. Be- 
tore that period no execution was competent upon liquid debts, 
other than poinding, appriſing, and arretiment : but the Court ob- 
ſerving, that detenders did often ſecrete their effects, in order to 
dliſappoint their creditors obtaining decrees ag:init them for liquid 
ſums, did enact, that letters of horning as well as ot poinding 
ſhould be directed upon ſuch decrees. Ah ze Court will alto have it 
in their eye, that when our Peers were exempted from perional 
execution by the union, whereby a ſecond diligence agaiuſt them 
as witneſſes was rendered ineſtectual, a-remedy upon that occation 
was invented, which is to appoint them to appear under a penalty; 
and this remedy, tho? extremely rational, was an act of power as 
great, if not greater, than that now contended for. 
Ir hall only be added to eniorce the pretent demand, that the 
purſuer is in a more favourable caſe than ever again can exiſt. At- 
ter the ward-act, it is the cautioner's own jault if he provide not to 
himſelf a clauſe in his bond of relief, obliging the debtor to pay 
the money to him, in order to relieve himtclt ; which is a moſt ra- 
tional precaution, where the remedy provided at common law is 
taken away. But in the prefent cale, William Hay became cantioner 
at a time when the law provided him a compuliion to force the 
principal debtor to pay the debt, for he died before the ward-act 
had a being; and it the remedy competent to him and his repre— 
ſlentatives be taken away by ſlatute, it is but common juſtice that 
another be put in its place. 5 
lr was ſuggefted | in behalf of the de nd that the purſuer bad 
a remedy in her power, which was to apply her own funds for pay- 
ment of the debts, and to take aflignments upon which ſhe can 
proceed to execution. Bur in the firjt place, this is no remedy at 
all to enforce performance cf a fa& wn fr ſtaudum: it is not a remedy 
that obliges the principal Sis to pay, in order to relieve the 
cautioner: it is the quite contrary ; it is iaying to the cautioner, he 
is to have no relief as cautioner, but mult pay the debt in order to 
claim as creditor. And in the ven place, it is frequently ditficult, 
and in the preſent cale impracticable, to utc this remedy ; ; {or the 
purſuer has neither credit nor funds ſufficient. | 5 
Ihe purſuer co: acluded\ with the following obſerv ation, that in 
"borrowing money the cautioner has indeed an opportunity to de- 
mand a bond, obliging the principal debtor to make payment to 
I'm tor his relief: but in many caſes there is no ſuch opportunity; 
as for example, where a decree is taken againſt an heir for a move- 
able debt. This queſtion theretorec is of general importance. 
1his queſtion was delayed thro? hopes of an accommodation; and 
perhaps the purtuer will not have occaſion to demand the judgment 
of the Court. | 
= 12 
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CTION] no man intitled to ſue but for his own inrereſt. 183. 


Act of parliament 169 ol concerning an heir-apparent three years in poſ- 
ſellion, analyzed. 35 


Act 1695 introducing t1e 3 preſcription, analyzed. 9 

Act 1661 preſerring the defunct's creditors to thoſe of his h cir, analyzed. N' 86. 
Act 1672 concerning the torm of citing defenders, analyzed. Ne . | 
Act 8th of Queen Aue for encouraging authors of books, analyzed. N' 92. 
Act 1681 concerning the formality of writs explained. 
Act 1617 concerning preſcription, analyzed. 225. 227 
Act 1700 concerning popery, analyzed. 230. 


209, 


Act 1696 with reſpect to debts contracted after the ſciſin, analyzed, 234. 
Act 1696 concerning binkrupts, analyzed. 242. 243. 247. 


Acc of ſederunt ranking pari paſſu all the creditors who do diligence for affect. 


ing their debtor's moveables, within fix months of his death, analyzed. N. 27. 


Alitig hiereditatis] detincd. 128. 275. 


Adjudication} horning lat the ſuperior docs not pals upon an adjudication 
pronounced | in the ſeriff-court, N23 


parliament may be carried by 8 N* 82. A tack ſecluding aſſignees 
13 not adjudgeable, N* 84. The privilege of ſuperintending the elections of a 


royal burrow may be conveyed by adjudication. Ne 104. What is the effect of 


a pluris petitio. N 1:27. 
2 atio vicini. 80. 


Alien] cannot ſuccecd to lands in Scotland. Ne 106. 


Al: ment] a Iiferemtrix ot land is obliged to aliment the heir, but not the liferen- 


trix of a ſum of moncy. N* 3. The relict is bound to club with the heir for 
maintainince of the younger children. Ne 99, 


Annualrent] denunciation at the market-croſs of Edinburgh of a debtor who 


lives in a different ſheriffdom, does not make the ſum bear intereſt, N' 43. 
Annualrent not due by an executor, even for ſums upliited by him bearing in- 


_ terett. N*7g. Infefttment of annualrent e in a e before 
arrettments. Ne 94. 


Appe dj what is the proper execution x for making effectual a decree of the Houſe 
of Lords. Ne | 


Arre'tment] a partner's flock in a — 15  attachabl * arreſtment. 
„„ 


Aſſign tion] when the debtor « concurs in the aſh; anment, intimation is unneceſ- 
ſary. N' 124. 


Aly Amen] a priſoner liable for a ſum i in name - of afſythment has not the privi - 
| ledge of a celſio bonorum. No 126. 
B. 


Bank- nhtes) cannot be vindicated f-om the bona f de poſſeſſor, ho: wever clcar 
the proof of the theft may be, N? 105. 


4 C Bank rapt} 


The oftice of principal ulher to the 
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BankruptJ en irrational provifien of L. 2090 to an only daughter, who was fe- 
red in tie ſacceſſion of an opulent fortune, Was cd: 185 upon the det 5621. 
N Ry Wrong at omm on law for a man in | bouring cir. mita e- *O 
do any dc. » Pary fly to pre. one of his creditors before ane h 1. N*gg. At 
what time i he quaſitication or netour bankruptcy underitood to have cum 
menced N*118. The clauſe in the act 696 dedlarin- diſpoſitrons, heret ble 
bond. &c. to be of the dite of the ſeiſin, does not concern nova debita. 
Ne 125. Nor b:nkrupts who are not inicit. bid. - 

Beneficium inventarn | the nature of this benefit, 14. 

Bill of t xchange] mutt be proteſted for not-acceprunce on er before the d iy of 
payment. N' 42 ho' null as beiring annnalrent and pende, the verity of 
the debt mn iy be aſtructed by colluerd evidence. No 49. Wasther a dil ot ex- 
change bet xt two perſens is intitled to any cxtraordinary priviiege. N“ 93. 
What courts competent for regittration. 216. - SE 


Blank writ] what effect is gIVEN IO a bond oripin.lly blank, as to the name of the 
ſubttitute. Ne 26. 

Bon] with a clauſe of regiſtration, its effect. 2292, [ts bitory, 211. 213. Bond 
of crrobe ratien 15 bull cnoad the enten he re t! fm COLrotoratd 
happens by ov erſight to be omitted in the bi nding clauſe. Ne 108. 


PDurgh a burgh of bare y is not a peed title fer acquiirg a ſervitude Ct Fr ſtu- 
rage by preſcription. Ne 4. The nature of a burgh of barony. 65. 7. The 
herd burgh i> the place where all courts muſt be held, unleſs the centrar ry be 
ſpecined. No 21. The conſtitution ot a burch-roy: al borrowel from the Ro- 
mans. 182. The nature of it's common ood. 182. Who have right to 

_clect the mapiftrares. 193. None but thoſe who are refident can be elected] 
b.ilies ; but it is nat necetſary, that tLe provolt or any oi the countellors be 


xeſident burgeſles. Ne 103. 

. 
dapt 70 on] form of executing letters of capticn agrinſt magiſtrates to reccive the 
debtor. Ne 89. | i N 
Cuntioner] a cautioner puilicts ff of e et eee the admiral, is not 

| liberated by the death of the defender during the dependence. Ne 47. lhe 
like as to a cautioner in a ſuſpenſion. N' 45. A cautioner in looſing arrett- 
ment has not the bercgt of diſcuilien. N? 49. Relief mong co-cautioners. 
Ne 7 1. What compultion againtt the P: Ps is competent to the cautioner 
for obtaining reliet. N* 130. ! 
Cui bonor:m | 2 man who 13 imoriſone.l for 1 ſn, being an e for 


- 


"manker, has not the privilege of a cef7o boror:im Ne 1:0. 
Charge! diſtinguiſhed from a cofy of the char 805 and froin the execution of the 
| cha arge. 148. | 
Ci: tation] The ſorm of citing defenders where 2 blur. ity are conjoined! in one 

ploceſs, N? 87. | | 
Clan-a& | takes place with regard to hein-apparent 229. 


Clare conſtat] Sce precept. 

Cute] of regiſtration in bonds, its hiſtory and; propreſs „ 

Commiſlary-court] its juriſdiction. 212. 213. lt belongs to this court to au- 

thenticate tutorial and curatorial inventatics. Ne 110. A vecrce in ablence 
for ſums above L. 40 Sccts pronounced by this court is null, as ultra vires, 
N, 111. 

Common-good] adminiſtration of the common-aood of burrows. 185. formcr* 
ly under inſpection of the chambe lain, now of the exc!.cquer. „85. 186, 


Community } the «fice-beerers of a corporation which has no power to borrew 
money, are not liable to execution for the debt; that happen to be «it 


tracted. Ne 24. Are private burgeſſes imiried to carry on a proccts a, nit 
their 


B 2 © - 


their magiſtrates for iuelverſetion. Ne 101. Adnunittration of the common- 
good? 185. | | 

Cor potent] is it con 'petent lor private burgeſſes to carry on a proceſ, againſt 
their magiſtrates for in Iver tion? N 1:1. 

Compenſation} when money is put into the hand of 4 mand itar to be applied 
for 4 cetein pu1Po:'Cc, t. e dest! of the mand int detore the applic ton intitles 
tre mand ur to retein the money in compenſ tion ot debt due to him by the 
mandant. Ne 54. A man obtaining poflefſion bona fide ot his debt or'- ct cuts, 
tte by An morm poinding, is not bound to fcitore till ne pet p yn.cnt ol 
his debt. N' 66. Compenſet'on may be proponed even after a decree, by vy 

of retention, where the p.rty has no other mean of obtaining payment. 104. 

Competition] a preter ble annualrenter, from whom a part is di 4wn by an 1nhibi- 

ter, cannet recur againſt the polterior cannu.remer to make up his loſs, No 1. 

A perional conveyance ef 4 perſonal right to 1. nd docs not denude the prant- 
er, or bar a ſecond con\eyance ; the fiſt inteirment in ſach a caſe being al- 
W 3's preteribie. Ne 8. Annualrent-richts grented by a d. tor before nis in- 
feitment are ranscd according to their dates, as it the debtor had bcen firſt 
inſeft. Ne ii. 5 | „ „ 

Condition] implied in a provifion to a child when it ſhall arrive to a certain age. 

Ne 82. IR, 5 

Confirmation] what title 13 neceſſary for confirming a defunct's effects. 3 t. 

| Conſent} effe& in a ranking of one creditor conſenting to another's preference: 

2. What effect it has with reſpect to any right that is in the perſon of the 

conſenter. No 129. A content when neceſſary to validate a title to land, muſt 

be in a writing ſabicribed by the conſenter himſclt. 282, „ 

Contract] in what particulars it differs from an offer and from a promiſe, 176. 

Contuinicy] what execution proceeds from the Court of Seſſion againſt thoſe 
no difobey their orders. Ne 19. e 4 

Creditors of a defanRt] rule of preference for creditors uſing legal diligence 

- within fix months ot the debtor's death. Ne 27. What mutt be done for ab- 
timing piyment where a factor is appointed by the Court to manige for the 

infant=children of the dehtor. N' 83. Preferred before thoſe of his heir. Ne 86. 

Correctory lei] ought to be liberally interpreted, otherways with 1efpect to 
penal laws. 174. = e | 

Damage!) The tranſgreſſing a municipal ſtatute where there is no wrong at com- 
mon law, will not inter damage unleſs ſpecified in the act. N* 92. 

Ne ids part. 91. = | - 3 Con no | 

Pe rth-bed can a donator of wtimus heres, reduce a deed done on death bed. 
No d. What under ſtood to be morbus ſonticus. Ne 22. A ratification is not 
a decd that can be reduced as upon deatii-bed. Ne 56. What is the nature of 

deeds that can be reduced as upon de ith-bed. 85. In a deed upon death bed a 
man h:ving lettled his moveables upon his heir, an adjudication conveyed to 
his wile in the fame deed was ſupported aguinit a reduction upon the hend of 
death. bed, the mov eables being ot greater value than tlie adjudication. N? 7 3, 

Debtor and Creditor} a diſponce to land burdened with an heretablè debt, inti- 
tled to demand an athgnment upon payment. N' 123. | 

Declarator of right] In what caſes is this proceſs neceſſary. 23 2. 

Decree] where a decree is ex facie formal, no objection can be ſuſtained againſt 

it but by way of redaction or ſuſpenſion. 65. 3 

Dec] words in a deed have no effect when they go beyond the intention of 
te gr. ntcr. Ne 14. | 3 3 5 

PU ery} uit veceary in transferring ſub'ects from the dead to the living. 
27 5 In what caſcs not neccilary in transferring from the living to the living. 
Yee purchiale. ; 


_ Penizarion] 


1 N 9 X. 


| Denization] letters of denization. 202. 

Denunciation] where it mult be executed. 71. 
efaetnde ] luws touching public police go not into deſuetude. 195. Statute: 
that have loſt their utility go readily into deſuetude. 196. 


Di! pofitian] genera] diſpoſition of moveables, what right it carries. 31. By 
what diligence it may be attached. 32. 


E. 
Edinburgh] is only communis patria to thoſe who arc out of te country. 71. 
Evidence] of writ, 20). 


Excl. iequer] juriſdiction of this court with reſpect to the common- good of bur- 
rows. 186. 


Execution] in what caſes is an interlocutor of the Court without extract an au— 
thority lor execution Ne B81. Form of charging magiitrates to receive a debt- 
or under caption. N' 89. 


Executor] confirm union by an cxecutor- creditor, or by the next of kin, nt the 
ſubjects confirmed in the ex.ccutor, ſo as that there can be no place there» 

after for a ſecond congrmat on of theſe ſubjects, as in hereditate jaceute of 
the firſt defunct. Ne 9. The nature of an exccutor's title. 21. 22. What are 
his powers. 98. An executor-teſtamentar is prcterav.e before all the creditors 
for payment of d.bts where he is cautioner, and alſo or payment of debts due 
to himſelf, Ne 62. Not liable for intereſt of ſums uplited N* 79. An execu- 
tor-creditor, like an exccutor-ditive, being a truſice only, is not liable to the 
rift of the goods perithing, r falling in their appriſed values, but is bound to 
diſpoſe upon them by auction, and to account for the price. No 125. 


Expence;] given in a tentative 8 of reduction end improbation, here the 
defender produced a clear right to the eſtate. Ne 29. | 


Extracters] are ſervants to the cicrks of ſeſſion, removcable at leans, 1 Ne 20, 
. 

Fa or] a man, in eppointing tutors to his infant-h eir, may alſo name a factor for 

le vy ing the rents. Ne 28. Where a factor i> appointed by the Court of Seſſion 


ſor managine the effects of infants, in what manner can the actor be made 
liable to cred: tors. No 93. 8 . 
Feodum pecumi e. 120 | 

THO holding] its nature. 128. 272. 273. 274. 


Fiar] where a leaſe 5 is taken to huſh. nd and wife, and the furxivor Tr, and the re- 
pace Ives of the ſurvivor, who is fiar. Ne 113. 


Forcign] againtt a ſuit here jor payment of a es note contr: Qed i in Eng- 
land, the defence was ſuſtained, thit the debt wis cxtinguithed by tlie Eug- 
Iich pre fe eription of tix ve ars. No 18. Forei ign Itatuces have no ſt at. tor aut!: Ori- 
ty extra territorium. 30 What ct.cct id given here to 10reign tt tute. 30, 


Foriciture ] what relief is al. vorded to erraten bY lc tic. Ku-laus ſince the = 
union. N“ 119. | 
| 1 ral cx pence ] a wicc's funeral expence muſt PR out of her own fund. 


General Service] it is of no o conſequence whether a ſervice be as heir as; provi- 
tion, or as heir of line, provided the ſubject be ſpeci ed i in the ſervice No 107, 

A ventral ſervice is a late invention in our law. 205. 
Ciche! Kirk-lands ncxrett the manſe being allocated tor the miniſter's graſs, a- 
ct ani Who has the herctor relic, Ne 63. 


IIcir) 


%%% HH © 
n. 


Heir] cannot diſpone the eſtate in prejudice of his predeceſſor's creditors, for a 
ye ir after the ſucceſſion opens to him. Ne 86. The maxim in the Roman law 
that a man cannot name an heir to his heir, obtains not with us. 26. 

Hcir.- apparent] form of making up titles in his perſon. N' 128. 


Heir-apparent three years in poſſeſſion] the benefit given to his creditors by act 
1695, is not extended againit the next heir who poſſeſſes only, and abttains 
from making up titles to a remoter predeceſſor. Ne 23. 

Heir cum beneficio] muſt ſubmit to a {ale of the eſtate, if the creditors chuſe 

that method for their payment. N- 7. 1 | 
Heirs-portioners] in what manner feu-ſuperiorities are to be divided among 
them. Ne 57. | . 

Heretable and moveable] of corn and artificial ꝑraſſes growing at the proprietor's 
death, what goes to the heir, and what to the executor. N' 60. Corns ſown 
after the proprictor's death belong to the heir. 96. Heretable and moveable, 
quoad huſband and wife. N* 96. | | 

Heretor] what power the heretors have in managing the funds of the poor, 

No 121. „„ 

Holding as confeſt. 378. 9 5 . 

Horning] an adjudication pronounced by the ſheriff, not a foundation for a 

| horning againſt the ſuperior. Ne 34. „„ 


Huſband and wife] the wifc's funeral expence muſt be defrayed out of her own 


fund. No 80. Where a man dies before the term of payment, the bond falls 
under jus relictæ. Ne 96. What rights are rendered ineffectual by diſſolution 
of the marriage within year and day. Ne 122. . 
Uypothec] a tenant's goods poinded and carried off, cannot be recovered via 
facti by the maſter upon his hypothec. Ne 67. When the rent is payable in 
kind, a creditor cannot poind the tenant's corns till he firſt ſer aſide as much 


as will be ſufficient for the rent. N' go. The nature of an hypothec upon 


corn. 149. 


I. 


Implied condition] in a proviſion to a child when it ſhall arrive to a certain age. 


No 102. %% Ce . 5 
Infeftment] The different means by which an infeftment is extinguiſhed. Ne 68. 
Inhibition] it's nature. 2. What effect it ought to have in a ranking. 2. An 


inhibition being executed againſt the debtor in the ſhire where he reſided at 


the time, ought to be executed againſt the lieges in the ſame ſhire. Ne 7,4. 
Where a ſum is drawn by an inhibiter, whether does it affect the poſterior 
annualrenters equally, or the laſt only. N* 78. Nature of an inhibition. 119. 


Effet of an inhibition. 120. Upon a contract of marriage what effect it 


has 153. _ TY T | 
Intimation] Where the debtor eoncurs in the aſſignment, intimation is unneceſ- 
„% ᷑· ũũ¶ ⁵ß 5 e 


Joint-tenancy] dittinguiſhed bs the law of England from a right of co-partnery. 


228. 


Juriſdiction] The commiſſary- books are a competent regiſter for bonds, bills, | 
Cos, No 109. Prorogation of juriſdiction explained. 


c. without limitation of 
221. Juriſdiction prorogated by conſent of parties. 223. | 
Jus que/itum tertio] bills blank indorſed delivered by the drawer to his friend, 
for the uſe of his, the drawer's creditors, remain the property of the drawer 
till they be delivered to the creditors, N? 5. The like, N' 50. 


1 555 
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Jus relitts] See huſband and wife. 
Fus ſuperveniens authori accreſcit ſucceſſori] explained. 281. 


K. 


Kirk-ſeſſion] What power the kirk-ſeſſion has in managing the funds of the 
poor, N 121, 5 — | 


L. 


Land] lock'd up by the feudil law was reſtored by degrees to commerce. 129. 
130. A promiſe in writing to diſpone land is binding in law. N 98. 
Legitim] a teſtamentary ſettlement of the teſtator's moveables to his only ſon 
an infant, with a ſubſtitution to the teſtator's relict, which takes effect by 
the ſon's death in his minority, docs not bar the ſon's next of kin from claim 
ing the legitim. N* 28. Nature of the legitim. 45. e 
Liferent] in what caſes a liferent ſubſiſts after the liſerented houſe is demoliſh- 
ed. Ne 26. A ſum provided for the wife's liferent in a contract of marriage, is 
not attachable by the huſband's creditors, even tho they offer ſecurity to 
make the liferent effectual. Ne 41. 174. ” | 2 
Locality] a decreet of locality ſubjects the heretor perſonally to the ſtipend lo- 
called upon his land. N* 31. „ Vn 
Locus prnitentie] with reſpect to bargains that are to be perfected by writ, 207 
| Magiſtrates] in what manner they are liable for the debts of the town. 38. 39. 
Meſſenger] againſt the nomination of a meſſenger by the Lord Lion it is not 
competent to complain directly to the Court of Seſſion. Ne 55. The number 
of meſſengers to ſerve within the ſhire of Edinburgh is by ſtatute limited to 
twenty four. The Lion, heralds, and purſevants are not comprehended in that 
r e 8 e oo 
Miniſter's graſs] See glebe. . j%ͤöÜö;ꝰ—]³ 
Minor] the max im that minor non tenetur plac itare ſuper hereditate paterna, 
FFV „% 85 
Minority and leſion] a debtor having died in apparency, and decreets of conſti- 
tution and adjudication being deduced againſt his infant- ſon, charged to enter 
heir without renouncing, how far is ſuch a diligence reducible upon minority 
and leſion. N*g7. 1 | on . 1 
Money] is not ſubject to any vitium reale, and cannot be vindicated from the 
| bona fide poſſeſſor, however clear the proof of the theft may be. Ne 105. 


 Mortuns ſuſit vivum. 133. 275. | 


Moveable eſtate] hiſtory of moveable ſucceſſion. 90. Sc. 

Neareſt of kin] a confirmation of any part veſts the whole moveable eſtate in 

the next of kin. Ne 59. But no right is veſted by a decree- dad ve without 
confirmation. Ne 44. e N | 

Non repugnantia.] 280. 

He 0. 

Obligation] what obligations go to heirs. 191. ä 
Offer] in what particulars it differs from a promiſe, and from a mutual con- 


tract. 176. | = 3 
Offices] may be attached for payment of debt. Ne 82. 


Nactun 


P. 

Pactum illicitum. 4. Ne 30. 

Papiſt] What method is competent to the proteſtant-heir to follow out his claim. 

Ne 69. When a papiſt is ſerved and infeft, what is the nature of his right, 

Parliament] a nominal and fictitious eſtate created for voting. Ne: 5. 

Patria poteſtas] which impowers a man to name tutors to his infant-children 
impowers him alſo to name a factor for them. Ne 38. . 

Peer] by what means a peer can be compelled to give his teſtimony as a wit- 
nels. 284. | | | „ 

Perſonal and real] a diſpoſition with the burden of debts contained in a lift re- 
ferred to in the diſpoſition, does not make theſe debts a real burden, unleſs 
the liſt be recorded in the regiſter of ſaſines. Ne 10. | 

Perſonal and tranſmiſſible] the office of principal uſher to the parliament is ad- 
judgeable. Ne 82. The privilege of ſuperintending the elections of a royal bur- 
row may be carried by adjudication. Ne 104. DE 

Perſonal execution] upon what foundation it reſts. 266. 267. 268. 

Pluris petitio] what effect it has upon an adjudication. Ne 125. 

Poinding] nature and effect of a poinding. 104. A poinding may proceed upon 
a charge for payment that is more than year and day before the poinding. 
No 117. > Ms e 

Popular action. 184. 3 ; | 

Precept of clare conſtat] what deeds are reckoned equivalent to it. Ne 128. 

Preſcription] analyſis of the act 1695, introducing the ſeptennial preſcription of 
cautionry-obligements. Ne 35. Actions are cut off by preſcription, but not 
exceptions or objections. 64. The poſitive preſcription of 40 years takes place 
with reſpect to racks of teinds. Ne 76, Whether a right to teinds can be loſt 

byy the negative-preſcription. Ne 112, . „ 

Priſoner] a magiſtrate having received the debtor from the meſſenger, and ſuf- 

|  fered him to eſcape without putting him in jail, the town is liable for the debt. 
: Procuratory of reſignation] explained. 276. 277. 
' Promiſe] in what particulars it differs from an offer, and from a mutual contract. 
176. A promiſe in writing to diſpone land is binding in law. Ne 98. - 
Proof] by witneſſes to ſupply a clauſe omitted in a deed. N* 58. Compenſation 
proponed by the arreſtee in a proceſs of furthcoming, can be proved by the 
bath of the common debtor, tho' bankrupt. N' 70. The reaſon why the c- 
dent's oath is not good againſt an onerous aſſignee. rog 
Property] I cannot touch my neighbour's property, whatever benefit the altera- 
tion may produce to me. Ne 52. Conſequential damage to a neighbour cannot 
reſtrair me in the uſe ot my property. 80. No perſon ought to act in æmula- 
| fionem vicini. This maxim explained. 80. A proprietor may lay hold of his 
goods via fadi, even from a bona fide purchaſer, but not if they be poinded. 
104. 105. Where a man can claim the property upon different titles, it 
is ſufficient that he eſtabliſn his right upon any one of theſe titles. 279. 
Prorogation of juriſdiction] explained. 221. Juriſdiction prorogated by conſe::t 
J... 8 VüVl 'n 
Proteſtation] nature and eſſect of a proteſtation in a ſuſpenſion. 67, 68. 1 
Proviſion to heirs and children] in what caſes a ſervice is neceſſary. Ne 25, A 
| ſettlement in a contract of marriage is in dubio not underſtood to give more to 
the heirs naſcituri, than ſpes ſucceſſionis. Ne 91. 75000 | 
Purchaſe} what ſolemnity is neceſſary for transferring land to a purchaſer. 236. 
What for transferring rights affecting lands 237. What for transferring nomi- 


230, 


na debitorum. 237. What for transferring tacks. 237. What for transferring 
the bygone intereſt of an heretable bond. 262. 


'Q 
Puadriennium utile. Eq. 
Qualification] nominal and fiXitious qualification. * 75. 


(Quot, 91. 
R. 
Nanking! rules for determining what the creditors are to draw in a ranking, 3: 


Ranking and ſale] it is ſufficient for a proceſs of ſale that the eltate i is bankrupt, 
tho' the proprietor be not. 15. 


Records] it does not hold that one who purchaſes upon the faith of the records 
is ſecure. 19. 4 


Regiſtration] what courts are comperent for decreets - of regiſtration. 213 
214. 215. | 

Relief] among co-cautioners. N* 71. 

Remiſſion] what are the conditions upon which i it may be granted. 268. 

Renovatio feudi. 128. 132. | 


Renunciation] a 1cnunciation recorded, extinguiſhes an infefiment of znmual- 
rent. 105. 106. | | | 

Renunciation to be heir] explained. a6 

Reparation] the tranſgreſſing of a municipal ſtatute, by doing what i is not wrong 

at common law, will not found a claim tor reparation, unleſs ſpecified in the 

act. N*g2. Reparation awarded to a young woman againſt the man who had | 

corrupted her. Ne 100. | 

Right in ſecurity] tho? the debt be leſſened by payment, the n is not; 

but remains as extenſive as originally, till the laſt ſhilling be paid. Ne 6. Right 
in ſecurity by infeftment preferred before arreſters of the rent. Ne 94. Na- 

ture of a right in ſecurity. Ne 115. Infeftment granted for ſecurity of money 8 
cannot be effectual the money actually advanced. Ne 11 225 | 


| * | 
Service] in what edt it is neceſfary to heirs of proviſion i in a contract of mar- 

riage. Ne 25. In what caſes a ſervice as heir of proviſion is e Ne 32. 

Service is not neceſſary in dignities and offices. 13 2. 

Servitude] long poſſcſſion of a ſervitude of paſturage, ſupplies the want of a 
title, becauſe it preſumes that the poſſeſſion has commenced upon a grant from 

the proprietor. 7. The like as to ſervitude of dry multures. 7. A ſervitude 
burdening the fee by preſcription, is effectual againſt the ſuperior. 7, Perſonal 
ſervitude acquired by preſcription. 9. Whether it be clential to a real ſervi 1— 
tude that it be utile predio. 10. 

Society] vnlawyful ſociety. No 2. | 

Statutes] that have loſt their utility go readily i into > deſostude. 106. 

5 * a partner's ſtock in a trading company is attachable by arreltment, No TY 

Nature of a partner's ſtock in a trading company. 51. 

Subſtiruce and conditional inſtitute | a proper ſubſtitution is in dubio preſuaed, | 

and not a conditional inſtitution. Ne 13. 49, 

Subſtitution] The difference between our Lublticurion and thoſe of the Romans. 

3 

Succeſſion] hiſtory of moveable ſucceſſion, 90. Sc. 


 Surrogatum] = 


Surrogatuni] a bond taken by an executor as the price of the defunct's effects, 
is {til] underſtood to be a ſurrogatum to which the next of kin of the derunct 
have right. Ne Ft. 

Suſpenſion] its nature and effect. 66. 67. 

Symbolical poſſeſſion, 237. 


| T. 
Tacit relocation ] obtains in a tack of feu · duties as well as in a tack of land. Nei 5. 
Foundation of tacit relocation. 28. 1 
Tack] excluding aſſignees is not adjudgeable. No 84. Whether a tack can be 
effectually conveyed without giving poſſeſſion to the purchaſer. Ne 116. 
Teinds] the rule for valuation, where the teinds drawn iþſ corpora tre mixed with 
the teinds of other lands. Ne 53. The minitter is one of thoſe, who by law can 
purſue a procels of valuation. Ne 61. lt is not per ſe 4 good objection to a de- 
_ creet of valuation, that the heretor was not male a party to it. Ne 61. Where 
land is feued out reſerving teinds, arc theſe teinds to be conſidered as free 
teinds. Ne 77. The reiſon why free tcinds are allocated þ imo Loco for pay- 
ment of. the {tipend. 119. Whether a right to teinds can be loſt by the nega- 
tive preſcription. Ne 112. oh mw 
Teſtament] what ſolemnities are neceſſary in making a teſtament. No $5: 
Thirlage | the property of a mill cum multuris uſitat. et conſuet. with a proot 


of forty years polleſlion of in-town multures, is ſufficient to conttitute a ſer- 
vitude of thirlage. Ne 12. Mill-ſervices not due unleſs poſſeſſion be proved. 


N® 12. 


: : . 1 3 5 3 : 5 
Title to purſue] have private burgeſſes a title to ſuc their magiſtrates for malver- 


__ fation. N* 10t. „ | | | 
Tutor! his ordinary and extraordinary powers explained. 63. 


* 


Vagrant] when a perſon becomes indigent, that pariſh is liable for maintainance, 


where the perſon reſided three years immediately precceding. N* 65. What 


management the heretors have ot the poor's tunds. N* 121. Regulations tor 


maintaining the poor. 251. 252. 85 
Virtual aſſignation. Ne 129. 
Witneſs] tho” regularly a witneſs ought to be brought into court by the party 
who is to make ule of his teſtimony, yet there are certain connections which 
make this the duty of the oppoſite party. Ne 45. Burgcilcs are good wit- 
neſſes for the town, in queſtions concerning the town's property. 182. 
Writ] as an effential folemnity, diſtinguiſhed from writ intended tor evidence 


but cannot be extended beyond them. 209. 


only. 207. Adced, where writing is eſſential, may be limited within the words, 


3 re? 


cated — ci 2 — 338 
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